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P-R-O-C-E-E-D-I-N-G-S1

10:00 a.m.2

CHAIRPERSON GRIFFIS: Good morning, ladies3

and gentlemen. Let me call to order the 13 May, 20034

public hearing of the Board of Zoning Adjustments of5

the District of Columbia, and thank you for your6

patience this morning.7

My name is Geoff Griffis, I am8

Chairperson. Joining me today is Mr. Etherly, sitting9

on my right. Mr. Hannaham, further down, representing10

the Zoning Commission.11

Representing National Capital Planning12

Commission is Mr. Zaidain. And it is with great13

pleasure that we can welcome our new family member to14

the BZA, Ms. Ruthanne Miller, who is sitting for the15

first time, having just been confirmed or sworn in, I16

believe it is.17

And so we welcome her today and we'll18

probably be picking on her extensively during the19

hearings, just to see what she's made of. That being20

said, hopefully it's not anticlimactic in the process21

of getting here.22

But we welcome you and I know the whole23

Board, staff welcome you and are pleased that you are24

here and finally have a full Board once again.25
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With that, also I would welcome, say good1

morning rather to the Office of Zoning staff that's2

with us. Ms. Bailey, also Mr. Moy, Mr. Nyarku is also3

with us in and out of the hearing room during our4

sessions.5

Copies of today's hearing agenda are6

available for you. They are located at the table7

where you entered into the hearing room. You can8

please take those.9

And if further copies are needed, please10

let the Office of Zoning staff in the adjacent office11

know, and we can have more made.12

Several things I need to run through for13

everyone's awareness. First of all, all public14

hearings before the Board of Zoning Adjustments are15

recorded.16

Therefore, we ask that anything said must17

be said into the record and must be recorded. So,18

when coming forward to speak to the Board, you will19

come towards the table. Pick the nice beige chair20

that you like, have a seat, make yourself comfortable21

and speak into a microphone.22

That microphone should be on. However,23

before sitting down and getting comfortable, you24

should fill out two witness cards. Witness cards are25
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available at the table where you entered into, and1

they are also at the table in front of us.2

Those two witness cards go to the3

Recorder. The Recorder is sitting to my right. The4

order of procedures today for special exceptions and5

variances will be first.6

We will have statements and witnesses of7

the Applicant. Second, we will go to any government8

reports attendant to the application. Third would be9

the report of the Advisory Neighborhood Commission.10

Fourth would be parties or persons in11

support of the application. Fifth would be parties or12

persons in opposition. And sixth, finally, we will13

have closing remarks by the Applicant.14

Cross examination of witnesses is15

permitted by the Applicant or parties. The ANC within16

which the property is located is automatically a party17

in the case.18

Our record will be closed at the19

conclusion of each case, except for any materials20

specifically requested by the Board. And the Board21

will be very specific on what is to be submitted and22

when it is to be submitted into the Office of Zoning.23

Of course, it goes without saying, that24

after that material is submitted the case, the record25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

6

would be closed and no other information would be1

accepted into the record.2

The Sunshine Act requires that public3

hearings on each case be held in the open and before4

the public. This Board may, however, consistent with5

its rules of procedure and the Sunshine Act, enter6

Executive Session during or after a hearing on a case.7

And this would be for the purposes of8

reviewing the record or deliberating on the case. The9

decision of this Board in contested cases must be10

based exclusively on the public record.11

Therefore, we ask that people present12

today not engage Board members in any conversation so13

that we do not give the appearance of not deliberating14

solely on the public record.15

I would also ask at this time that people16

turn off any cell phones or beepers, so we don't have17

disruptions of the testimony being given or the18

process.19

And with that, I think we can go to20

preliminary matters. Preliminary matters are those21

which relate to whether a case will or should be heard22

today.23

Such as requests for a postponement,24

continuances, withdrawals or whether proper and25
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adequate notice has been given regarding the case. IF1

you are not prepared to go forward this morning or you2

believe that the Board should not proceed with a case3

on our schedule this morning, you can bring that to4

our attention by coming forward and having a seat at5

the table.6

I will ask staff if they have any7

preliminary matters for us at this time?8

MS. BAILEY: Mr. Chairman, and members of9

the Board, good morning.10

CHAIRPERSON GRIFFIS: Good morning.11

MS. BAILEY: There are preliminary12

matters, Mr. Chairman, but they are case specific --13

CHAIRPERSON GRIFFIS: Good.14

MS. BAILEY: -- and they would be dealt15

with better when the cases are called.16

CHAIRPERSON GRIFFIS: Very well. Why17

don't we do that then. Having no indication of other18

preliminary matters from the public, we will call the19

first case.20

MS. BAILEY: Application Number 17008 of21

Gideon Baptist Church, pursuant to 11 DCMR 3103.2, for22

a variance from the lot occupancy requirements under23

Section 403, a variance from the rear yard24

requirements under Section 404, a variance from the25
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open court requirements under Section 406, and a1

variance from the off-street parking requirements2

under Section 2101, to allow the construction of a new3

church in the R-3 District at premises 901 Ingraham4

Street, N.W.5

The property is located in Square 2998,6

Lot 7. All those persons wishing to testify on this7

application, please stand to take the oath, and please8

raise your right hand.9

(All witnesses are sworn.)10

MS. BAILEY: Will the Applicant please11

come forward. Briefly, Mr. Chairman, there is a12

request for party status. That is party status in13

support. And that's Exhibit Number 24, from a Betty14

Davis.15

CHAIRPERSON GRIFFIS: Indeed, is Ms. Davis16

present? Why don't you come forward. Have a seat,17

make yourself comfortable. If you wouldn't mind, just18

turn on your microphone that's in front of you.19

Just touch the base there, that little20

knob. Excellent. Would you just give me your name21

and your address for the record?22

MS. DAVIS: My name is Betty J. Davis.23

I'm at 5307 Illinois Avenue, N.W., D.C.24

CHAIRPERSON GRIFFIS: Good, thank you very25
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much. And you've put in a application for party1

status, but are in support of the project. Is that2

correct?3

MS. DAVIS: Yes. Yes, I am.4

CHAIRPERSON GRIFFIS: Okay. You5

understand that you are welcome and in fact encouraged6

to give testimony?7

MS. DAVIS: Yes.8

CHAIRPERSON GRIFFIS: Okay. And you don't9

need to be given party status to give testimony.10

MS. DAVIS: Yes.11

CHAIRPERSON GRIFFIS: Okay, now with party12

status, of course, it's a higher level of engagement.13

You are actually a part, and an integral part, in the14

entire public hearing process.15

So you are availed to cross exam16

witnesses. You are also asked from the Board to17

provide other submissions, be it findings of facts,18

conclusions of law or any other evidentiary material19

that the Board may require.20

Is that the level that you want to21

participate in terms of party status, or are you here22

to give testimony today?23

MS. DAVIS: I'm here to give testimony for24

you.25
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CHAIRPERSON GRIFFIS: Okay, okay. I think1

that's an excellent position, especially in favor2

obviously it doesn't always facilitate being a party.3

So in that sense, should we take up your request for4

party status or would you like to withdraw it and5

we'll call you as a person to give testimony?6

MS. DAVIS: It really doesn't matter what7

you, it really doesn't matter which one I am. I just8

want to give testimony. I'm in favor of the project9

and whatever.10

CHAIRPERSON GRIFFIS: Okay, excellent.11

Okay. And so I take that as we could, as somewhat of12

a withdrawal of your party status request and that13

we'll call you during testimony.14

MS. DAVIS: Yes.15

CHAIRPERSON GRIFFIS: Okay, good. Thank16

you very much, Ms. Davis. Have a seat back and make17

yourself comfortable. Hopefully it won't be too long18

until we get to you.19

That being said, why don't I have the20

Applicant make themselves comfortable up at the table21

at this time. Oh, yes, Mr. Etherly.22

MR. ETHERLY: Thank you very much, Mr.23

Chair. I just wanted to note for the record, Mr.24

Chair, that we will be receiving testimony today from25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

11

ANC Commissioner Keith Jackson of Single Member1

District 4-D-01. And I just wanted to note for the2

record that Mr. Jackson and I enjoy a prior3

relationship as members of One Hundred Black Men.4

That relationship in no way attaches to5

this case, nor have I and Mr. Jackson discussed this6

case in any way, shape or form. But I wanted to7

disclose that relationship to my colleagues, just so8

they are aware.9

I don't have any concerns about being able10

to participate in this case impartially and render an11

impartial and objective decision. But once again, I12

just wanted to make that disclosure for the record.13

CHAIRPERSON GRIFFIS: Good. Thank you14

very much, Mr. Etherly. Any questions from the Board15

of Mr. Etherly's disclosure? Any questions, any16

concerns?17

(No response.)18

CHAIRPERSON GRIFFIS: Does the Applicant19

have any questions for Mr. Etherly, noting his20

statement?21

MR. BARROW: No.22

CHAIRPERSON GRIFFIS: Do you have any23

difficulty with him proceeding and hearing this case?24

MR. BARROW: No.25
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CHAIRPERSON GRIFFIS: Okay. Is anyone1

here, either giving testimony or a participant as ANC2

or others have any difficulty with or questions of Mr.3

Etherly? And if they do, they can come forward as an4

indication of having that question or concern.5

Not seeing anybody indicate that, then6

let's move on. Mr. Etherly, I think it's not7

difficult for you to continue on this noting your8

ability to be objective and thorough. With that, good9

morning.10

MR. BARROW: Good morning.11

CHAIRPERSON GRIFFIS: Finally, we get to12

you guys, huh? Why don't I just have you introduce13

yourselves down the table for the record, your name14

and your address, please?15

MR. BARROW: My name is Paul Barrow. My16

address is 4313 Newton, Colmar Manor, Maryland 20722.17

MR. OYAWALE: My name is Jide Oyawale.18

It's the same address as for Barrow.19

MR. ALADEKOBA: My name is Steven20

Aladekoba. I live at 401 Southwest Drive, Silver21

Spring, Maryland 20910.22

CHAIRPERSON GRIFFIS: Good, thank you.23

Okay. Let me turn it over to you. What we'd like you24

to do, of course, is just to walk through limitedly25
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what the project is.1

I think it's fairly clear on what's2

happening. And then talk to the tests for the3

variances that you are here for this morning.4

MR. BARROW: Thank you very much. Before5

I do that, we recently received two letters from the6

ANC Commission. They were just furnished to us today7

and we just made copies.8

I just want to make sure that all the9

members, perhaps, got that inside their packets.10

CHAIRPERSON GRIFFIS: Good, yeah, we've11

just been handed this.12

MR. BARROW: We just wanted to make sure13

that that was submitted this morning.14

CHAIRPERSON GRIFFIS: Yes, we have it.15

It's the May 12th, 2003, date?16

MR. BARROW: That's correct.17

CHAIRPERSON GRIFFIS: Okay.18

MR. BARROW: Real briefly, what I'd like19

to do is just make a brief statement as to what we're20

doing and the intention of the church. First of all,21

my name is Paul, Paul Barrow and I'm the General22

Contractor for Gideon Baptist Church.23

And today we're here to discuss and seek24

relief on four points of D.C. Building Code 403.2,25
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maximum lot occupancy, 404.1, excuse me, rear yard set1

back, 406.1, maximum width open court, and 2101.1, the2

number of parking spaces.3

Before I address all these points, I'd4

like to make a real brief statement about the church5

if the Board does not mind.6

Gideon Church has been a member of the7

community for over 25 years. We are a small8

congregation and we do not seek to become a large9

mega-church or do anything that would have a negative10

impact on the community or our neighbors.11

Quite the contrary, Gideon Church has12

demonstrated over the years of maintaining a beautiful13

lot, it's grounds, the surroundings, the streets, and14

will continue to do so regardless of the outcome of15

this hearing today.16

Through miscommunication and a true desire17

to serve the Church, our Architect has developed a set18

of drawings that, from my point of view, was19

hopelessly doomed of not making it through Zoning from20

the onset.21

Since then our true desire to demonstrate22

to the Board our compliance with D.C. Code, we have23

greatly modified our drawings to try to come into24

compliance with these four points that we're here to25
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discuss today.1

AS you may be able to see, taking the2

first point, 403.2, lot occupancy. We greatly reduced3

our lot coverage from approximately 80 percent to 69.14

percent, by eliminating two rooms off the rear end of5

the Church.6

Doing so, we are with nine percent of our7

total lot requirement. Taking us to 69.1, I believe8

the coverage is 60 percent.9

404.1, excuse me, 406.1, the open court.10

Part of this problem was trying to provide handicapped11

access to the Church with a ramp. We have the ramp12

situated on the right side of the building and in13

effect it is an open court.14

There is no place for us to move this ramp15

in order to have access to the building for our16

handicapped parishioners.17

Also, there is an elevator within the18

building to give the same parishioners access floor to19

floor, which is situated on that same right side of20

the building.21

In order to accommodate the ramp, we would22

have to move the elevator. And there is really no23

place else for us to position the elevator within this24

building.25
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It's a very small building, but it does1

have three floors. And we have one or two handicapped2

parishioners that need to have this access from floor3

to floor.4

Moving on to our next request, which would5

be parking spaces. In our zeal to modify the Church,6

we did not have parking spaces. And in our attempts7

to comply, we again modified the Church by eliminating8

two rooms off of the rear, thereby giving us space to9

accommodate at least two parking spaces.10

Also, we contacted the D.C. Realtors11

Office and also Truesdale Elementary School, which is12

located within 400 feet of the Church to gain access13

to their parking spaces on Sundays.14

We were given permission by the school and15

also were given permission by the D.C. Realtors Office16

to do so. We greatly feel that any impact to parking17

or overflow parking can be accommodated by the Church,18

by the school.19

And also keeping in mind that we are a20

small congregation. We are not a large congregation21

at all. We do not seek to become a very large one at22

all.23

And finally, the last point which would24

be, excuse me, the rear yard set-back. Originally,25
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our drawings had a set-back of less than five feet, I1

believe. I believe the actual number was like three2

and a half to four feet.3

In order to come in compliance with that,4

we again modified the building. We greatly reduced5

the size of the building, and I believe on that point6

we actually came within compliance with that code.7

Currently, with the modified drawings, we8

have a 20 foot set-back, which I believe is what the9

zoning requirements are for that area.10

Also, I might add, in order to set11

transparency in our efforts to build this church, we12

did attend ANC meetings. We got there blessing. We13

also sent letters out to the PTA at Truesdale14

Elementary School, so they are aware of us having15

access to that parking, if we should need it might I16

add.17

So, just to give total transparency, we18

sent letters out to all the members of the community19

and so, in an effort to let them know, and to get any20

feedback, negative or positive, that that might be and21

I'm happy to report that we have not received any22

negative feedback for this project. And I'm open to23

questions if there are any.24

CHAIRPERSON GRIFFIS: First question is in25
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your understanding for the parking that you're here as1

a variance?2

MR. BARROW: Yes sir.3

CHAIRPERSON GRIFFIS: Okay, and we'd look4

to 2116.3, in terms of the provision of that for5

churches which is three on site and 50% allowable as6

an off-site.7

Let me also, two things. In your opening8

statement you just mentioned briefly that you are here9

under building codes, of course would be under the10

zoning regulations, but I'm sure that's exactly what11

you meant.12

The other piece is, I have in my notes13

that we needed an updated survey submitted into the14

record. That won't create any difficulties for us15

proceeding, but I wanted to just remind you and I know16

staff will remind us at the end that that will need to17

be submitted into the recorded.18

But, they'll give you specifics on that.19

Can you speak a little bit more on each of these20

tests, for each of these variances, the tests of first21

of all, in a written submission, I think you covered22

it, so you can just summarize, but how this property23

is unique.24

Also, what are the practical difficulties25
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that have arisen out of the land that create these1

aspects that require the variance relief. I'll give2

you an example of course.3

The open court I think is a very straight4

forward issue. Obviously if you come into compliance5

with that court, you'll not only remove the elevator,6

but the corridor and the rest rooms on the first7

floor.8

MR. BARROW: Right.9

CHAIRPERSON GRIFFIS: Essentially10

rendering it perhaps useless on that floor. So,11

practical difficulties, what's created out of its12

uniqueness, and also, just speak.13

I think you can summarize at the end of14

how this wouldn't in anyway be detrimental to the area15

or be detrimental to the zone plan or map.16

MR. BARROW: Taking one point at a time,17

lot coverage perhaps we can start with that one, which18

would be, I don't have the exact laying in front of19

me, 403.2 lot occupancy. The configuration of this20

lot is situated, the way the lot is situated, it's21

situated on three streets, Illinois Avenue, Ingraham22

Street and 9th Street.23

It's kind of a triangle type corner lot.24

In order for us to build a church, and also be able to25
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accommodate parking, it would almost next near1

impossible to do that and actually enlarge the size of2

the church as is right now.3

The Church is not a, by the way there is4

also an existing church on these grounds right now.5

It isn't like were putting a new building there, so6

we've been having services there for many years.7

We're just trying to increase the8

building, not so much to attract new members as it is9

just to make the building more user friendly to our10

current parishioners. In order to do that and11

slightly increase the size of the building, it would12

be next to impossible to do that and also put X amount13

of parking spaces on the lot because of the lot size.14

CHAIRPERSON GRIFFIS: Well, let's just15

delve into that a little bit more specifically. What16

I hear you saying is clearly the site, its location,17

its shape is unique, its triangle shape.18

MR. BARROW: Right.19

CHAIRPERSON GRIFFIS: And then, in terms20

of putting in lot coverage, so for a functioning21

building, of course you'd like it to be more22

rectangular, and so essentially, it's being squeezed23

at the edge --24

MR. BARROW: That's correct.25
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CHAIRPERSON GRIFFIS: And that, in order1

to make it functioning floor plan for the issue,2

requires that you go beyond the 60% lot occupancy.3

MR. BARROW: That's correct.4

CHAIRPERSON GRIFFIS: And you brought up5

parking. As I understand, also going to the6

uniqueness of the triangle shape, there isn't adequate7

space. Now, in this mission, you talked about below8

grade parking and you mentioned that there was a cost9

implication for that.10

MR. BARROW: That's correct.11

CHAIRPERSON GRIFFIS: Let me just give a12

little direction. It would be, it's very difficult,13

based on our regulations and what we have to look at14

for the test to make an economic hardship for an area15

variance.16

But, putting that aside, I think, as I'm17

understanding what you're saying and then you're18

submissions, the practical difficulty of providing19

below grade parking, let's say surface parking I think20

we can understand.21

MR. BARROW: Right.22

CHAIRPERSON GRIFFIS: You got a building.23

You have parking. It's kind of one or the other, and24

if you don't have the building you don't need the25
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parking, so where do you go.1

And looking at below grade, I think what2

you just indicated as the small size and the shape, it3

would be difficult to get a ramp down. Would it not?4

MR. BARROW: It would be up near5

impossible to do that.6

CHAIRPERSON GRIFFIS: Okay, so in sense,7

the practical difficulty based on the shape is most of8

the lot, if you have it go below grade, and you have a9

basement level would be ramps, so it would be10

essentially a ramp down to nothing, or maybe a parking11

space.12

MR. BARROW: Right. That's correct, and I13

believe that would open up a whole other area of14

zoning which involves other requirements that we15

probably could not --16

CHAIRPERSON GRIFFIS: Right.17

MR. BARROW: -- reach, in order to do18

something like that.19

CHAIRPERSON GRIFFIS: Good. Okay.20

MR. ZAIDAIN: Mr. Chair?21

CHAIRPERSON GRIFFIS: Yes?22

MR. ZAIDAIN: Just to make sure I'm clear,23

we're proceeding for the parking variance under24

2116.3, and the real issue there is the fact that they25
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need to provide three spaces on their lot.1

CHAIRPERSON GRIFFIS: Right.2

MR. ZAIDAIN: And they can't. They're3

providing two. With the balance of the parking being4

provided on the school property. Correct?5

CHAIRPERSON GRIFFIS: Is it the balance?6

Yes, that is an essential piece of it.7

MR. ZAIDAIN: Right. Okay. How far away8

is that property from --9

MR. BARROW: The school?10

MR. ZAIDAIN: Yes.11

MR. BARROW: Approximately 400 feet from12

the actual school building. Also, I might add, there13

is ample, ample off street parking at this church. I14

don't know whether you folks have actual pictures of15

the site.16

Photographs, not the actual site pics, the17

photographs of the area. If you do, you'll see across18

the street, which would be Ingraham Street. There is19

a park area. A reasonable size park area with parking20

on both sides of the land mass.21

There's also ample parking on both sides22

of Illinois Avenue, so --23

CHAIRPERSON GRIFFIS: Are you referring to24

the kind of the triangle --25
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MR. BARROW: The triangular lot of space1

across the street. There's parking on both sides of2

that.3

CHAIRPERSON GRIFFIS: Okay. On Jefferson,4

8th, 9th, Illinois, is that residential zoned street5

parking?6

MR. BARROW: I believe so. Yes it is.7

CHAIRPERSON GRIFFIS: And those are larger8

apartment buildings on 8th and Jefferson?9

MR. BARROW: We believe it may be, but10

we're not exactly sure. We have a photograph of it,11

but we can't tell --12

CHAIRPERSON GRIFFIS: Well, it goes to13

this. I think it's good information to know that your14

statement is that there's ample street parking. First15

of all, there's two points to it. That wouldn't16

satisfy, obviously the parking requirements.17

It fills in the record for us. But I18

think the Board also needs to be aware of future19

potential, and there may be adequate parking now, but20

is there going to be.21

I think having the elementary school22

there, and they do have there own surface parking23

speaks to the fact that that block is fairly removed24

from residential requirements.25
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Obviously they don't have houses that are1

there that would add to that population. But, right,2

so it's good information. Going Mr. Zaidain to your3

issue of 2613.3.4

As I read it, it looks to be if a church5

had four parking requirements, they are allowed to6

remove 50% of them, but they are required to have at7

least three. So, there's kind of two pieces to it8

all. On the other side --9

MR. ZAIDAIN: Well, I guess it would be10

because they're exceeding the 50%, so there's two11

pieces. They need a variance from the 50% percent12

requirement and then --13

CHAIRPERSON GRIFFIS: That means from the14

two on the site. Let's take the statement from the15

Applicant that 17 spaces are required.16

MR. ZAIDAIN: Right. So that would be 917

essentially.18

CHAIRPERSON GRIFFIS: Let's make it 18 for19

hypothetical, so we can split that equally.20

MR. ZAIDAIN: Sure.21

CHAIRPERSON GRIFFIS: So they're allowed22

to move nine off, and they're required to have nine23

on.24

MR. ZAIDAIN: Right. That's the 50% rule.25
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CHAIRPERSON GRIFFIS: Right, and you just1

can't go below three. Okay.2

MR. ZAIDAIN: Right, so there's kind of3

two aspects to the variance.4

CHAIRPERSON GRIFFIS: Right.5

MR. ZAIDAIN: The 50% rule, as I'm calling6

it, and then the minimum two that they have to have,7

or three, I'm sorry.8

CHAIRPERSON GRIFFIS: Right. Okay. Any9

other questions at this time for the Board?10

MS. MILLER: I have a few questions.11

CHAIRPERSON GRIFFIS: Yes?12

MS. MILLER: You don't have access to the13

parking at the school during the week. Is that14

correct?15

MR. BARROW: No ma'am, and we don't16

actually require that during the week.17

MS. MILLER: What is the demand for18

parking during the week? Is there any demand? Is the19

Church open during the week?20

MR. BARROW: The Church is open during the21

week for Bible Studies and things like that, but it's22

not like a congregation that's coming around. We may23

have four, five, or six members that come for Bible24

classes during the week, and that's twice a week that25
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we would have actual Bible Studies.1

And also, those hours of that for those2

are from seven p.m. to nine p.m., so we're talking two3

hours in the late evening.4

CHAIRPERSON GRIFFIS: Those are the hours5

of the Bible Study classes?6

MR. BARROW: Yes sir. That's correct.7

MR. ZAIDAIN: So, the only time you can,8

make sure I understand the answer to the question that9

Ms. Miller posed was the only time you can use the10

spaces at the Elementary is on Sunday?11

MR. BARROW: That's what we filed for. I12

am not 100% sure that is the only time, but that's13

what we filed for because that's where we saw the need14

for any possible additional parking. It wouldn't have15

been for our Bible Studies that we have between seven16

and nine because that's a very small session in the17

evening, but I do believe that the school is available18

for parking.19

If the question is can we park there, my20

answer to you would be, I believe we can park there if21

needed on other days at different hours, but we did22

not apply for that because we did not see a need for23

any additional parking on any other day other than24

Sunday.25
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MS. MILLER: We have in our record at1

Exhibit Seven, a letter referencing the use agreement2

with the school. Do we have the use agreement? Do3

you have a use agreement actually, that's not in the4

record yet, that you might be piling?5

MR. BARROW: I believe I do. Would you be6

referring to the actual letter from the school or the7

letter from the D.C. Realtor's Office.8

MS. MILLER: There's exhibit number seven,9

a letter to Reverend Banks from Veronica Caldwell.10

You don't know what I'm referring to?11

MR. BARROW: No.12

MS. MILLER: It describes the use13

agreement. We also notice that there seems to be a14

typo here. It says that the use is scheduled for15

Sundays only from eight p.m. until four p.m.16

MR. BARROW: That's correct.17

MS. MILLER: We're assuming they mean18

eight a.m. to four p.m.19

MR. BARROW: Eight a.m., right, eight a.m.20

CHAIRPERSON GRIFFIS: I think what Ms.21

Miller's bringing up is Exhibit Seven in our records22

is not the binding contract. Is that correct?23

MR. BARROW: That's correct.24

CHAIRPERSON GRIFFIS: Okay, so what we'd25
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like to see is in the record just a copy of the1

binding contract and I think we'd like to review that.2

The other piece is that what Mr. Zaidain3

has brought up I think might well be worth addressing4

just for your own needs, whether there is a potential5

for using it outside of Sundays.6

MR. BARROW: Okay.7

CHAIRPERSON GRIFFIS: Even if it's just on8

a scheduled basis, you call the school and say, you9

know, Thursdays we're going to be using it, or some10

potential. You know, that could be worked out in11

program, but just the availability of it.12

MR. BARROW: Right, and you are correct.13

I misunderstood. We don't actually have the binding14

contract. We didn't know that would be necessary at15

this point.16

We wanted to wait until we actually got17

through this process, but what we do have is approval18

from the school and approval from the Realtor's19

Office, is what we have. And I guess a contract will20

be forthcoming --21

CHAIRPERSON GRIFFIS: Okay.22

MR. BARROW: -- once we get past this23

process.24

CHAIRPERSON GRIFFIS: Excellent, and for25
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our regulations, we would have to have the actually1

lease or agreement in the record, so before any order2

could go out, depending on which way this goes.3

MR. ZAIDAIN: And, Mr. Chair, I mean I4

have some concern because, and this is almost kind of,5

not only for our variance test, but for the school's6

successful operation. It's really during the week, or7

aside from when this agreement's not in effect, which8

is everyday except for Sunday.9

They technically have only two parking10

spaces. They have none. So, if there's ever an event11

that the Church may have that they don't foresee now,12

they will not have any parking at the school, unless13

that's reflected in the agreement.14

I mean, is that, do you see the agreement15

being amended to where you can provide parking at16

other times other than Sunday?17

MR. BARROW: I don't see any reason why18

that would not be able to be done. Again, I'm not the19

head of the school, or as you know, the Realtor's20

office, but from my conversations with the principal21

and my conversations with the D.C. Realtor's Office, I22

did not hear of any reason why we could not use those23

facilities on other days.24

I would imagine it would have to be after25
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school, school hours.1

MR. ZAIDAIN: Okay. Well, there's two2

points to my question. One is for your own benefit3

for having, not limiting yourself on when you can have4

functions in the future, but also under the variance5

test, really, it's kind of a, I'm trying to think of6

the best way to describe the relief that we're7

deliberating on.8

On Sundays, they're getting relief from9

the 50% and the three parking spaces, but then the10

rest of the week, they're really getting variance11

waived from the entire section except for the two12

that's provided.13

CHAIRPERSON GRIFFIS: That's an excellent14

point. Do you understand what he's saying? He's15

making it more of a continual or permanent16

opportunity. I would tend to agree. You know, it's17

interesting to step back a little bit.18

This regulation is, in my mind, somewhat19

problematic, in that it puts an applicant on the20

reliance of an adjacent and other owner. You know, it21

makes the question also, I think this is strong in22

that it's a public school.23

But it makes the question of are you aware24

of the public school having any plans for renovation,25
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reconstruction, or being closed down that might limit1

or preclude you from maintaining your parking2

requirement.3

MR. BARROW: No sir. No sir, I'm not4

aware of any --5

CHAIRPERSON GRIFFIS: Because that's the6

other issue is what happens if this public school7

decides you know, on Sunday they want to have, God8

forbid, a flea market in their parking lot? You would9

essentially be out of compliance and not able to use10

your Church.11

MR. BARROW: I would imagine that if we12

had a contract, as you were mentioning, giving us13

permission to use those facilities on that particular14

day, that they would comply with it.15

CHAIRPERSON GRIFFIS: I think, as I16

say,with a public school, I think we can put some17

reliance on that. But the first note in our letter18

from the public schools, is D.C. Public Schools should19

have the unilateral right and sole discretion to20

terminate the agreement upon seven days prior written21

notice.22

So, anyway, I'm not sure we can get over23

that. I mean, we have to take it for what it is.24

MR. ETHERLY: Mr. Chair, if I could, let25
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me. I'm not necessarily so concerned about the1

school, because I mean, the school agreement gives me2

greater comfort, but maybe just to flesh out, for the3

benefit of my colleagues.4

You referenced the Bible Study as being5

one event that takes place on a fairly regular basis6

at the Church. And that activity may involve five or7

six members of the congregation.8

MR. BARROW: That's correct.9

MR. ETHERLY: Do you have a sense, Mr.10

Barrow, what the percentage is of the Church's11

congregation or staff even, that use vehicles to get12

to the Church on Sundays or other events? Or maybe a13

better way to ask it is how would you characterize14

where the majority of the congregation comes from?15

Are you pulling most of it's, is the16

Church pulling much of it's membership from the17

surrounding community, or are they coming from18

Maryland or Virginia?19

MR. BARROW: If I may, can I refer this20

question to Pastor Smith or Pastor Banks?21

MR. ETHERLY: Sure. Good Morning Pastor22

Banks, if you could, just identify yourself and your23

address for the record please?24

CHAIRPERSON GRIFFIS: I need you turn your25
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mic on, and then I'm going to have you guys turn off1

your mics to defeat the feedback.2

MR. BARROW: All right.3

MR. BANKS: Yes sir. You can ask me again4

and I'll answer.5

MR. ETHERLY: All right. Thank you very6

much sir. Pastor Banks, correct?7

MR. BANKS: Yes sir.8

MR. ETHERLY: You're hearing a little bit9

of concern about vehicular traffic as relates to the10

Church's business on a regular basis. Clearly you'll11

have access to the school's parking facilities on12

Sundays, and that's going to be a real good13

arrangement for you.14

In terms of the Church congregation, where15

are you pulling, where would you say most of your16

members are coming from? Do many of your members come17

from the surrounding community?18

MR. BANKS: Yes. Most of the members are.19

We do have members coming over, if it's, I don't know20

if I have permission to tell you the parking as it is21

or not; the facilities. If so, where were they22

located.23

In the 5300 Block of Illinois Avenue,24

which is at the corner of Ingraham, there's a like for25
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four spaces if there was such a thing as saying it's1

our property, like a house, at least four cars on that2

side.3

On the 9th Street side of Ingraham,4

there's parking for like eight cars. Now, when you go5

to the 5200 Block of 9th Street, there are no houses6

there, so I can't say it belongs to us, or belongs to7

neighbors.8

So if you were to see where it's located,9

we never have had a problem. I've been there like 2310

years.11

CHAIRPERSON GRIFFIS: So you're saying12

there's street parking available.13

MR. BANKS: Street parking, yes.14

CHAIRPERSON GRIFFIS: And based on the15

fact of how much street front as your property has --16

MR. BANKS: The only reason I'm saying17

this sir, is that it doesn't belong to us, it doesn't18

belong to houses, so that's what we've been using for19

the last 22 years on the 5200 Block on 9th on both20

sides, and then the 5200 Block on Illinois Avenue,21

there are no houses on that side. So that's how we've22

been functioning, no matter how large it has been.23

MR. ETHERLY: Okay.24

MR. BANKS: Okay.25
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MR. ETHERLY: All right. Thank you Mr.1

Chair, I believe the Pastor, the Applicant's answer,2

along with the school agreement, and once again, from3

my standpoint, gives me a fairly decent level of4

comfort with regard to the parking aspect of this.5

Thank you Mr. Chairman.6

CHAIRPERSON GRIFFIS: What's your current7

congregation size now?8

MR. BANKS: Well, we're about 30 people9

but --10

CHAIRPERSON GRIFFIS: 30 people. And11

you're potentially are wanting to grow to over a12

hundred. Do you think there's a more potential of13

parking demands with that size of a congregation?14

MR. BANKS: Okay. I cannot sit and tell15

you how large we will grow. I doubt it, but I don't16

want to get into that like you say, as of now there's17

plenty ample parking and we've never had a problem --18

CHAIRPERSON GRIFFIS: I understand, but19

there is a difference between looking at a20

congregation of 30 and building a church with a21

potential over 100.22

MR. BANKS: Okay. I cannot answer how23

fast it will grow, or how large it will grow.24

CHAIRPERSON GRIFFIS: Well, I understand25
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that, but it doesn't matter. I mean at some point it1

could be that. I mean, that's what you're2

anticipating, correct?3

MR. BANKS: Yes.4

CHAIRPERSON GRIFFIS: Okay. Yes?5

MS. MILLER: During the middle of the week6

do you have like funerals at your church or anything7

like that that would generate a lot of cars?8

MR. BANKS: I'm so glad you asked. Well,9

in the sense like for parking, the reason I've asked,10

is for baptism and for funerals and for weddings, we11

have to go to other places. I don't --12

CHAIRPERSON GRIFFIS: But will you have to13

with your new church?14

MR. BANKS: Okay, yes, but I'm saying I15

can't answer you as to what we already have there.16

You almost have to see it. On Ingraham Street, in the17

800 Block there's a house on this side, and the school18

is on that side. Even if it got to ever be an19

overflow, we've never had to use that many places, but20

that's always there.21

CHAIRPERSON GRIFFIS: But just to be22

clear. Currently, in what you have is essentially a23

residence almost being converged to the church, so now24

you can accommodate funerals, weddings, larger events.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

38

Correct?1

MR. BANKS: Well, like I said, it's ample2

space there, but we've never had --3

CHAIRPERSON GRIFFIS: In your current4

situation?5

MR. BANKS: Yes.6

CHAIRPERSON GRIFFIS: Okay.7

MR. BANKS: We've had a small one, but8

we've never had to use any place or double park or --9

CHAIRPERSON GRIFFIS: You don't10

understand. I'm talking events. I'm not talking11

parking right now specifically.12

MR. BANKS: Oh okay.13

CHAIRPERSON GRIFFIS: So, those events,14

and in your construction, as proposed, you would be15

able to do funerals and weddings and events of that16

nature in the new building. Correct?17

MR. BANKS: Yes sir.18

MR. BARROW: Might I ask the Board would19

it be helpful if it were a stipulation? Would that at20

all put the Board at ease if we would?21

CHAIRPERSON GRIFFIS: What kind of22

stipulation?23

MR. BARROW: Well, as Pastor Banks I think24

mentioned before, currently, I believe he mentioned25
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that if there was a funeral, or an event like that,1

they use other facilities to do this. I was just2

wondering if --3

CHAIRPERSON GRIFFIS: First of all I4

would, I think personally, you're not hearing a lot of5

concern from the Board yet. I'm not sure if it will6

be or not.7

All we're trying to do is get the facts.8

Let's get everything to us. Don't hesitate what you9

tell us, and then you'll figure out how you can deal10

with us as if you see difficulty, and a stipulation11

like that, no.12

I find that, personally, I'll let my other13

Board speakers speak, I think that would be absurd.14

If you have a brand new church, you've got your site,15

why are you going somewhere else and leaving that16

empty?17

I think what we need to do is look at what18

that impact is and then how we might accommodate that19

if this goes forward. And I think that will be much20

more appropriate. First of all, if I was a member of21

your congregation and I wanted to get wedding, I don't22

want to go to the Ramada.23

It's going to be in that Church. Right?24

So, I think we need to be very realistic of what we25
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actually anticipate and expect. There's ways to1

mitigate. I mean, I think one of the pieces that you2

have going forward is the amount of street fronted3

that the lot creates.4

I mean, that's pretty clear. You can5

easily, I would imagine, and I would expect that,6

matter of fact, I think it's required that you would7

have to post no parking if you had an event.8

I would imagine you'd want to do that9

anyway so the limos could pull up, or whatever it is10

could pull up in front of the church. So you could11

post those and remove the parking temporarily.12

I think those kind of the aspects would be13

good as it's folded into the use of the elementary on14

off times. I don't know what your schedule it. I'm15

not sure there would be a lot of midweek, daytime16

weddings.17

They're probably more on Saturdays and18

Sundays anyway, but I think what I was hearing from19

the Board is they want you to have flexibility in20

being able to use the elementary school for the21

parking requirements that might come up.22

And I think the Board is asking a lot of23

questions because they have a lot of experience with24

parking, but also church related parking.25
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So I think we can kind of predict what is1

going to happen and we don't want anything to be2

developed into problems for the community or for the3

church. Okay. Other questions at this time?4

MS. MILLER: I have one more question.5

CHAIRPERSON GRIFFIS: Yes.6

MS. MILLER: Could you just clarify for7

me, what would be the impact on the building and the8

membership if you didn't have the lot occupancy9

variance. I understand the parking. That takes up a10

lot of space.11

Just so that I understand what you would12

lose, or how much smaller the membership would have to13

be? Do you have a sense of that? Did you try to fit14

it into the requirement?15

MR. BARROW: Yes we did, and that's when16

we came from the 80 to the 69.1% that we're currently17

at. To reduce it any further, to come into complete18

compliance with the 60% lot occupancy, yes, the impact19

that it would have on the actual sanctuary, I believe20

would degrade itself.21

Not so much any place else, but the22

sanctuary size and just the configuration of the23

sanctuary and the pulpit. If we had to reduce any24

further, would really change the whole scope of what25
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we're trying to achieve for the building.1

MS. MILLER: So the sanctuary would be2

much smaller basically.3

MR. BARROW: That's correct.4

MS. MILLER: And how many people fewer5

would that be? Do you know? Is that part of it?6

MR. ALADEKOBA: If I may just address7

that. The initial design, we had it at about, I think8

216, to around 20, and that was taking note the9

clients brief as to what he needed.10

And then based on that, the problem that11

we ran into, I mean, trying to come into compliance,12

you know, having met with your Officer previously, we13

actually reduced it, you know, all the way down from14

216 to 170.15

And that's going away from 215 that the16

client had initially wanted. So varying is needed17

before then, of going down from 69 to 60, we'll18

probably lose another 36. So, which is why, you know,19

that's taking it down from 172 to 140, which is almost20

half of what the client had initially wanted, which is21

why we decided to come for the hearing.22

MS. MILLER: Thank you.23

MR. ALADEKOBA: Thank you.24

CHAIRPERSON GRIFFIS: Okay. And then25
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depending, obviously, on where you take it from, it1

may actually even create another need for relief.2

Well, I guess you could take it from the rear. In the3

updated survey which we'll give directions to, can we4

also be fairly clear, what I have submitted on C-2,5

and I don't really want to go in this now unless we6

absolutely have to, but it looks like your building7

goes over your property line. Or is that the8

building?9

MR. ALADEKOBA: No, actually that has been10

revised, because --11

CHAIRPERSON GRIFFIS: No it ends the12

separate --13

MR. ALADEKOBA: I think we submitted a14

revised set of drawings about a week ago.15

CHAIRPERSON GRIFFIS: Okay. Got them.16

MR. ALADEKOBA: So that revised drawing17

shows the property within property lines.18

CHAIRPERSON GRIFFIS: What date do you19

have? Okay. Well, clearly you won't do that. So,20

that being said, let me ask, just very briefly if the21

architects could address, there's a statement in your22

submission about the rear portion or the rear yard.23

First of all, lighting, can you just24

indicate what kind of lighting and it's location on25
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that. But also, you indicated that the use color, and1

acoustical material of the exterior walls will2

contribute to any noise reduction if any. What is the3

material?4

MR. ALADEKOBA: The plan is actually to5

use EIFS system, and then we we're planning to just6

increase the insulation in between the framing. You7

know, more than what you normally have, and hope that8

you know, with the increased insulation, that will9

help with the noise reduction.10

CHAIRPERSON GRIFFIS: Is the entire church11

exterior EIFS?12

MR. ALADEKOBA: Yes.13

CHAIRPERSON GRIFFIS: It goes all the way14

down to the ground?15

MR. ALADEKOBA: No, no. >From the16

basement to the first floor slab will be CMU.17

CHAIRPERSON GRIFFIS: Right.18

MR. ALADEKOBA: And then from that point19

on will be EIFS.20

CHAIRPERSON GRIFFIS: What's the roofing21

material?22

MR. ALADEKOBA: We selected asphalt just23

to so that it can blend with the all the residential24

neighborhood. But initially, we're considering a25
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standing seem metal. But --1

CHAIRPERSON GRIFFIS: Oh, that would be2

great. If I could give a recommendation, I would do3

that.4

MR. ALADEKOBA: Yes, but then it would be5

so odd.6

CHAIRPERSON GRIFFIS: Well, there's been a7

longevity, and first of all, I don't think, I mean, if8

it is your opinion and that's what you're trying to9

choose from to try and match the residential aspect,10

look, this isn't going to look like a house.11

The point is is that it's compatible as a12

church and a function to be in a residential area, but13

make it a church then and you know, to do just a14

shingle roof on a structure that big, standing seem,15

actually your elevations appear to representing that,16

which I think would be stronger.17

I'd also have some great concern about the18

EIFS system and how long it's going to last, and19

whether people are going to touch it. But, not having20

great jurisdiction to go well into that, I'll leave it21

alone.22

Any other questions at this time? I23

believe that the, oh, you were just going to indicate24

lighting. The lights --25
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MR. ALADEKOBA: Yes, the lighting.1

Actually, we intend to use, some kind of down lighting2

just do that it limits its impact on the neighbor3

that's next door. There's going to be some calm down4

lighting that we'll put on the wall there.5

CHAIRPERSON GRIFFIS: And what do you, the6

rear yard, as proposed now, is going to be used for7

what?8

MR. ALADEKOBA: Pretty much nothing9

really. It's just going to be green area. You know,10

again, that was, if you would compare that design with11

the original design, we actually, in trying to mid the12

lot occupancy, that's why we actually sit back, in13

order to create.14

You know, no set back, no forward.15

Actually, it's just going to be green area that I16

believe will be well maintained. You know, I mean17

grass --18

CHAIRPERSON GRIFFIS: Interesting, and19

you're creating a new curb cut on 8th Street for the20

parking?21

MR. ALADEKOBA: Yes, for the parking.22

CHAIRPERSON GRIFFIS: Right.23

MR. ALADEKOBA: Yes.24

CHAIRPERSON GRIFFIS: Is that 9th Street?25
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I'm sorry.1

MR. ALADEKOBA: 9th Street yes.2

CHAIRPERSON GRIFFIS: Okay.3

MR. ALADEKOBA: Well, there's an existing4

curb cut there right now, we'll just be expanding the5

curb size.6

CHAIRPERSON GRIFFIS: Increasing. Okay,7

which also goes to the aspect of you know, if you were8

going to park in your rear yard, you'd have to have9

another curb cut off of Illinois which wouldn't make a10

lot of sense.11

MR. ALADEKOBA: That's right.12

CHAIRPERSON GRIFFIS: It would actually13

diminish the parking on the street.14

MR. ALADEKOBA: Yes.15

CHAIRPERSON GRIFFIS: Okay. I think that16

covers my questions and concerns at this time. Does17

any other follow up? Okay. Let's move on then to18

Government Reports. Office of Planning is here with19

us today. Let's welcome them, as finally introduce20

themselves and run through their submission.21

Oh, first of all, are you in receipt of22

the Office of Planning's Memo?23

MR. BARROW: I'm sorry.24

CHAIRPERSON GRIFFIS: Are you in receipt25
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of the Office of Planning's Memo to the Board?1

MR. ALADEKOBA: Yes. Yes we did. Yes.2

CHAIRPERSON GRIFFIS: Okay. Good. Well,3

actually, I need a quick clarification of two things.4

You made a statement that you met with our staff,5

which I think you meant Office of Planning, which is6

another area.7

And, in your written submission, you said8

the Office of Planning from DCRA which is also not9

correct, but that's just not for the record. Let's10

have the Office of Planning introduce themselves.11

MS. THOMAS: Good morning Mr. Chairman,12

Members of the Board. I'm Karen Thomas, presenting13

the Office of Planning's recommendation on the14

application filed by the Gideon Baptist Church15

requesting variance relief from section 403, the16

maximum allowed lot occupancy, 404, a minimum rear17

yard set back, 406, the minimum width of an open18

court, 2101, on the number of parking spaces for it's19

new building on the 4200 square foot lot, on an R-320

zone district.21

The Applicant proposes to demolish a22

converted residential structure that is currently used23

as a church and construct a new church building on24

this lot. The church operation has grown in25
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membership and the Applicant wishes to remain at this1

location with a new building designed to accommodate2

its growth.3

We met with the Applicant and discussed4

their proposal as presented, and asked that they5

reexamine their design at it related to the percentage6

of lot occupancy, the lack of parking spaces on site,7

the lack of a sufficient setback between the proposed8

building and the butting property to the rear, and a9

projected number of members the church could10

reasonably accommodate given the area of the site.11

As proposed originally, we believe that12

the structure would exceed this size capacity. It was13

recommended that the design include a rear yard set14

back and some of the required number of on site15

parking spaces.16

The Applicant subsequently submitted a17

redesign that incorporated a 20 foot rear yard set18

back, provision of two parking spaces on site,19

including one handicap space, and a reduced seating20

capacity for 170 persons, instead of the original 21621

which resulted ultimately in a reduction in the number22

of required parking spaces.23

Therefore, the Applicant's request has24

been modified to include variance relief from 403 to25
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406, and Sections 2101, minus the minimum rear yard1

set back of Section 404.2

In addition, we also determined that3

special exception relief from the parking requirements4

would also be necessary since the required parking for5

the site id proposed off-site at Truesdale Elementary6

School.7

According to Sections 2116 for a Church,8

up to 50% of the number of spaces may be located9

elsewhere, and the spaces shall be located within 40010

feet of the church in a public or parking lot or11

garage where the spaces are made available through a12

binding agreement with the owners of this facility.13

However, at least three spaces shall be14

provided on the lot where the church is located.15

We'll like to detest that the variance prescribes and16

we determined that the property is unique by reason of17

its dimension.18

In this instance, the lot dimensions19

create and exceptional condition with respect to the20

design of any structure may attempt to maximize the21

use of the lot as it is in this case. The lot is22

wider at the rear than at the front; 75 feet at the23

front, and 43 at the back.24

I'm sorry, 75 feet at the rear, and 4325
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feet at the front. Therefore, do to the varying width1

of the lot, a strict application of irregulation would2

create a practical difficulty for the owner. With3

respect to the lot occupancy, the Applicant has4

attempted to maximize the space to accommodate its5

growth and attendance.6

The new structure proposes improved7

handicap access per ADA requirements, which typically8

represent an increase in size of the hallways and9

other on site facilities to allow for maneuverability.10

The open court area provides a ramp for handicap11

access and the Applicant contends that a loss of two12

and a half feet on the exterior in necessary to13

maintain the proposed location of the elevator, as14

well as to provide the required hallway with per15

building code and ADA requirements.16

We believe that a result in court width is17

an unintended consequence of the interior requirements18

of the structure and a strict application of the19

regulation in this instance would create a practical20

difficulty in satisfying those requirements.21

Finally, the Applicant has attempted to22

include two of the three on site spaces required per23

section 2116, and variance relief for one space will24

be required. As outlined in our report, there is a25
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practical difficulty in providing three spaces on site1

due to the configuration of the lot and the resulting2

parking area.3

We believe that a relief can be granted4

without substantial detriment to the public good and5

without impairing intent on integrity of the zone6

plan. We were concerned that the original submission7

lacked any set back from the abutting to the rear.8

However, we are satisfied that the9

Applicant has addressed this requirement and the10

resulting plan shows minimal increase in the lot11

occupancy by nine percent and a decrease in the court12

width. The requirement of the minimum ten feet open13

court width considers a light and air availability to14

abutting properties.15

In this instance, the court faces a street16

and has no effect on any adjacent property.17

Otherwise, the project conforms to all of the aspects,18

including the height requirements of the R-3 zone. We19

have no objection to the location of the off site20

parking facilities since it reduces the impact on a21

residential neighborhood, particularly on Sundays when22

the majority of residents are most likely to be at23

home.24

The Applicant has obtained signed25
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neighborhood agreements in support of the new1

building. We determined that a special exception will2

be required since the Applicant is not providing all3

of the required spaces in the lot, and has proposed4

off site parking at a nearby lot.5

As outlined in our report, we believe that6

the Applicant has met the requirements of this special7

exception outlined through Sections 2116, six through8

2116.9, which would permit less on site parking than9

allowed by the regulations.10

We also consider other issues not11

discussed in the Applicants submission, including12

lighting, and the proposed removal of a 36 inch oak13

tree, which is currently on site, and we suggest that14

the Applicant direct lighting at the rear of the15

property away from the abutting neighbor, and mitigate16

the impact of tree removal by replanting more trees to17

the east or west of the property or the rear, between18

the property line and existing fence.19

We understand that DDOT supports the20

application and we support the redesign of the site to21

minimize the adverse effects which would have resulted22

from an overbuild of the site's capacity. We have no23

objections to the Applicant's variance request of the24

minimum three required parking spaces on site, due to25
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the practical difficulty presented by the site's1

configuration, and the resulting parking area.2

We recommend approval of the variance3

relief from the required lot occupancy, open court4

width, and parking requirement, allowing two on site5

spaces instead of three. The application also6

satisfies the requirements of a special exception to7

permit more than 50% of the required spaces at a lot8

elsewhere, other than the lot where the structure is9

located, pursuant to 3104 for special exceptions.10

Thank you.11

CHAIRPERSON GRIFFIS: Thank you very much.12

I assume that you understood from the Board also that13

there was an indication that there was a variance14

needed for the three space requirement, and does15

Office of Planning concur with that interpretation and16

also still support the application and there variance17

test?18

MS. THOMAS: Yes, we did address that in19

the report as well. It is in the report. It's a20

funny sort of way. It's a special exception with a21

variance in that and it ends.22

CHAIRPERSON GRIFFIS: Good. That's23

exactly what I think we believe also. All right. Any24

other questions, or any questions from the Board of25
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Office of Planning at this time and their report? You1

know, obviously we appreciate the thoroughness, and2

the graphics always help tremendously.3

Does the Applicant have any questions of4

the Office of Planning?5

MR. BARROW: No sir. No we don't.6

CHAIRPERSON GRIFFIS: Good. Thank you7

very much. Let's move on then. I don't have any8

other Agency reports submitted in this notice.9

MS. THOMAS: There's a DDOT report, Mr.10

Chairman. I don't think you have the latest copy of11

the --12

CHAIRPERSON GRIFFIS: Oh there was?13

MS. THOMAS: Yes.14

CHAIRPERSON GRIFFIS: Okay. Where? Do we15

-- I don't think anyone's seen it. Are you in receipt16

of the Department of Transportation's Report?17

MR. OYAWALE: Yes.18

CHAIRPERSON GRIFFIS: Have you seen it?19

That's all I want to know.20

MR. OYAWALE: Yes. We check on our record21

filed this morning, and it was right there.22

CHAIRPERSON GRIFFIS: Oh you did?23

MR. OYAWALE: Yes.24

CHAIRPERSON GRIFFIS: Okay. Oh, it's in25
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that pile? Well, thank you very much. Bingo.1

Exhibit Number 28, right there in front of me. Okay.2

Let's take a minute and just -- Oh thanks. Is there3

any objection to waiving in the DDOT report from the4

Board?5

MR. ZAIDAIN: No objection Mr. Chair.6

MR. ETHERLY: No objection.7

CHAIRPERSON GRIFFIS: Thank you. Take it8

as a consensus, waive it in. You indicated you had a9

copy. Correct?10

MR. BARROW: No, but we --11

CHAIRPERSON GRIFFIS: You just read it in12

the record.13

MR. BARROW: Right.14

CHAIRPERSON GRIFFIS: Okay. All right,15

let me just do away with this suspense. The last16

paragraph of course, is this site will have slight17

impact on the street parking supply of the immediate18

area during peak activity periods.19

However, the proposed use will not create20

dangerous or otherwise objectionable traffic21

conditions. Accordingly, DDOT has no objection to the22

application. In looks like, in fact, a very thorough23

memo outlining the requirements.24

They've indicated on street parking is25
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available in the vicinity of the site with a mix of1

unrestricted and Ward 4 residential parking permit2

spaces. So, I think that's excellent to note.3

Truesdale Elementary is located on the Southeast4

corner. Yes, Ms. Miller?5

MS. MILLER: I just want to clarify the6

use agreement. It says in this letter that the7

Applicant provided a copy of the signed lease8

agreement with the District of Columbia Public9

Schools. Is there a signed lease agreement, or not10

yet?11

MR. BARROW: No.12

MS. MILLER: So that's not really quite13

accurate in this letter.14

MR. BARROW: Not to my understanding,15

there's not an actual signed lease agreement. What we16

have is approval from those various Agencies, D.C.17

Realtor's Office and from the actual School.18

MS. MILLER: Okay.19

CHAIRPERSON GRIFFIS: I think it's20

probably pretty clear that they took that letter that21

was submitted and assumed that that was the agreement.22

MR. BARROW: The actual lease agreement --23

MS. MILLER: Okay. Thank you.24

MR. BARROW: We didn't want to be so25
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presumptions as to get the agreement before this1

hearing.2

MS. MILLER: Okay.3

CHAIRPERSON GRIFFIS: Good, anything else?4

Any clarifications? Questions? Discussion on that?5

In which case, let's move on then to the ANC 4D, and6

we just were handed that, which also needs to be7

waived, if anyone has any objections, they can voice8

it. If not, I can take it as a consensus of the Board9

to waive it in and accept the report.10

MR. ETHERLY: No objection Mr. Chair.11

CHAIRPERSON GRIFFIS: Thank you.12

MS. BAILEY: Mr. Chairman, I believe the13

ANC representative is here.14

CHAIRPERSON GRIFFIS: Is that correct? Is15

the ANC representative here? Oh, why don't you come16

forward then? Thank you Ms. Bailey. Excellent. Good17

morning. If you wouldn't mind, just state your name18

and address for the record.19

MR. JACKSON: Keith Jackson, 5403 8th20

Street, Northwest.21

CHAIRPERSON GRIFFIS: Excellent, and did22

you just want to summarize your submission?23

MR. JACKSON: Yes. The Gideon Baptist24

Church, Reverend Banks and Reverend Smith, met with25
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myself as well as our executive Board and presented1

before the community, their plans to expand the church2

and answer the number of the questions that this Board3

had this morning on how it would impact our community,4

and we felt very strong in supporting them.5

And I will say, on a personal note, I've6

lived in the neighborhood for a year and half,7

actually a block over from the church and it never8

experienced any problems with parking in peak time or9

off peak. So, I'm happy to be here today to support10

them in their endeavors.11

CHAIRPERSON GRIFFIS: Okay, but you're12

also aware of the fact that their looking at a13

congregation now the size of 30, and building a church14

that could potentially accommodate over 100.15

MR. JACKSON: Yes.16

CHAIRPERSON GRIFFIS: Okay. Excellent.17

Thank you. Any questions from the Board?18

MS. MILLER: I have, just for19

clarification, it says that five of the six20

commissioners approved, supporting the church. Is it21

that only one wasn't there, or one opposed or what?22

MR. JACKSON: One was not present when we23

voted on this.24

MS. MILLER: Okay. Thank you.25
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CHAIRPERSON GRIFFIS: And I'm sorry, I1

haven't read the whole thing because they just were2

handed to me, but this was an official ANC meeting?3

It was properly noticed, publicly announced, and all4

that?5

MR. JACKSON: Correct.6

CHAIRPERSON GRIFFIS: Excellent. Okay.7

Any other questions of the Board?8

MR. ETHERLY: Just to confirm--9

CHAIRPERSON GRIFFIS: Yes?10

MR. ETHERLY: Mr. Chair, Mr. Jackson, that11

there was actually an ANC vote on the project.12

MR. JACKSON: There was not a vote,13

because the Chair had to leave, but it was a consensus14

of the Commissioners that we are in support. We15

didn't have a quorum at the time to actually vote on16

it and to vote it into our record.17

MR. ETHERLY: Okay.18

MR. JACKSON: But it was a consensus of19

all the Commissioners that we are in favor.20

MR. ETHERLY: Okay. Okay. You heard some21

of the discussion about parking and that kind of22

interplay regarding availability in the community and23

based on your experiences of residing in the24

community, and based on the conversation or dialogue25
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at the meeting, there were no indications of any1

concerns about the impact of parking, either during2

the week or on Sundays?3

MR. JACKSON: There were none.4

MR. ETHERLY: Okay. Thank you.5

MR. JACKSON: Thank you.6

MR. ETHERLY: Thank you, Mr. Chair.7

CHAIRPERSON GRIFFIS: Good. Any other8

questions from the Board? Any cross examination of9

the Applicant? No? Very well. Thank you very much.10

I appreciate that. I think we can take this under11

consideration, clearly, and as is properly stated in12

the submission to us from 4D, this is to give a sense13

of the ANC for the regarding this application.14

So, it strict interest, regulations, it15

wouldn't be granted a great weight, afforded the ANC16

as it wouldn't have beneficial vote, but we will17

proceed. That is the last submissions I have18

regarding the application.19

At this time let's go to the testimony,20

person's who wanted to give testimony, either in21

support, or in opposition can come forward at the22

time. Persons giving testimony? Any one else here23

attendant to application 17008, which would like to24

address the Board? Very well. Good morning.25
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MS. DAVIS: Good morning, my name is Betty1

J. Davis and I live directly next door to the church,2

and I'm in favor of this project simply because before3

our Pastor came, that was a condemned building. That4

building was in really bad condition.5

I had two little children, I constantly6

had to call the Police Department because people would7

gather over there and loiter on the building, but when8

our Pastor came, it was just a difference. He started9

to beautify the building, to plant flowers, and it was10

just a major difference.11

And over the years, I've been there to12

help him because just beautifying the neighborhood13

made such a difference. I'm really proud to live in14

my neighborhood now. Where before I just almost hated15

it. But I am just very thankful for my Pastor.16

I'm very thankful for this project because17

it's just wonderful. If it's beautiful now, just18

think what it's going to be when we get the new19

building. It's going to be just beautiful.20

CHAIRPERSON GRIFFIS: Indeed. Thank you21

very much. Questions from the Board?22

MR. ETHERLY: So Ms. Davis could you tell23

us how you really feel?24

MS. DAVIS: I'm really happy about it,25
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that's why I'm here.1

MR. ETHERLY: No, thank you very much for2

taking your time to come down. Thank you Mr. Chair.3

CHAIRPERSON GRIFFIS: Indeed. I'm4

assuming there's no cross examination by the5

Applicant? Very well. In which case, we can turn it6

over to you for any closing summation remarks that you7

would like to make at this time.8

MR. BARROW: Just very briefly. We9

appreciate the time and consideration that the Board10

as taken in this project, and we hope that you will11

grant us the relief that we request, and to ensure you12

that we will do everything in our power to make sure13

that this project goes off without a hitch, and that14

we comply with all the stipulations that the Board may15

put on us. Thank you very much.16

CHAIRPERSON GRIFFIS: Okay, thank you. I17

believe if I'm correct that I have a sense from the18

Board that they're willing to move forward today.19

What my is hesitation is only that whether we actually20

can without the certain submissions.21

I'm not sure. Ms. Bailey, do you have any22

opinion on that? Or, Board members? I don't think23

it's critical, but well, here's the situation. I24

think that what we could do is move ahead with this on25
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a motion basis and withhold the order until the final1

review.2

I guess that would be kind of precarious3

when we do that type of stuff. Let me ask, first of4

all, how long you think it would take for you to5

submit into the record, a binding parking agreement,6

the use agreement lease, with its provisions, and7

also, the updated survey, and if that could indicate,8

but also, I think we need to have the revised plans.9

Let me make sure that they're not in here10

already, but they need to be in. They show the11

building within the property line. Those are the12

three items that I had. Ms. Bailey did you have13

records of others?14

MS. BAILEY: No Mr. Chairman.15

CHAIRPERSON GRIFFIS: Okay.16

MS. BAILEY: Mr. Zaidain had talked about17

Applicant's --18

MR. ZAIDAIN: I'm sorry, I was just going19

to probably address what you were going to mention20

there Ms. Bailey.21

MS. BAILEY: Okay.22

MR. ZAIDAIN: I think, I kind of two ways23

of looking at this. First of all, I think the case24

isn't made for the parking variance. I think there's25
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been some good testimony from the Applicant in terms1

of scaling back the design to meet their program, and2

I think OP, in their report gave some good direction3

in terms of how they meet the standards for the test.4

I think what we're left to deal with is,5

okay, the case has been made for the variance, how are6

we going to deal with mitigating the adverse impacts.7

I think the Applicant has done a good job in8

providing the necessary spaces as required in the9

zoning code, just not on the same lot.10

What concerns me though is, it seems to me11

maybe possibly the lack of inflexibility in the12

agreement, in terms of it only being restricted till13

Sunday. You've stated that it's possible that that14

could be worked out so that it could be used for other15

times of the week that may arise in the future for the16

church?17

MR. BARROW: Honestly, I believe that's a18

possibility. I could not tell you definitively that19

there would be no problem at all obtaining those20

agreements from the school or from the Realtor's21

Office.22

MR. ZAIDAIN: Right.23

MR. BARROW: From my conversations with24

them prior to, those things did not come up --25
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MR. ZAIDAIN: Right.1

MR. BARROW: -- But I did not get the2

sense that there were any stipulations as to us only3

parking there on Sundays.4

CHAIRPERSON GRIFFIS: Mr. Zaidain, you5

wanted to wait on --6

MR. ZAIDAIN: Well, I'd like to hear from7

the rest of the Board to see if that's practical. I8

think we kind of have two issues here. One is a9

functional issue in terms of okay, well they have a10

function on Wednesday, you know, that may come in the11

next six months, and guess what, they don't have12

parking --13

CHAIRPERSON GRIFFIS: Okay. No, I14

understand.15

MR. ZAIDAIN: Second of all, there's a16

legal issue. I mean, I'd like to hear from Corp.17

Counsel on well, it's almost it's kind of a static18

variance we're granting here. I'm trying to think of19

the right word for it but --20

CHAIRPERSON GRIFFIS: Right.21

MR. ZAIDAIN: -- On Sundays they have a22

variance from certain provisions, and the rest of the23

week they have another provision.24

CHAIRPERSON GRIFFIS: No, I think the25
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Board is in alignment with your thought that it needs1

to be, there needs be provisions throughout the week2

as the Church will be functioning throughout the week,3

although its biggest impact comes on Sunday.4

MR. ZAIDAIN: Right.5

CHAIRPERSON GRIFFIS: Now, one, we could6

take that into effect, but I think you're very clear,7

and I absolutely concur. How long do you think it8

would take to get the lease agreement and your9

negotiations with public school at this point?10

I mean, do you need a week? Do you need11

two weeks? Do you need six months?12

MR. BARROW: No, not six months. I think13

a week to two weeks would be adequate.14

MR. ETHERLY: And just to add a little15

quickly. I'm comfortable moving forward today Mr.16

Chairman. I fully appreciate concern, Mr. Zaidain's17

concerns on the parking side. I believe the DOT18

report and the testimony that we've heard from both19

the ANC and from the abutting neighbor, give me20

substantial comfort that we're not going to walk into21

a major parking issue right off the bat.22

Your questions were, I think, on target as23

you look at eventually a sanctuary that could24

accommodate up to 170 individuals, but I don't see the25
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Church's growth necessarily immediately hitting that1

170 number. And, once again, with DOT, with the DDOT2

report, and the testimony of the ANC representative,3

as well as the abutting neighbor, I'm not overly4

concerned about the parking impact during the5

remainder of the week.6

We've only received testimony on the7

record with regard to the Bible Study event. Now, of8

course as you have other events that are normally a9

part of a church's operation, but I just haven't seen10

anything in the record to suggest that the church11

operation's to date have caused any major parking12

issues in the community. Thank you Mr. Chair.13

CHAIRPERSON GRIFFIS: Yes, and I think14

it's not necessarily that it would create, that's an15

important piece of whether it would create16

difficulties, but I mean, it's the regulation that17

says we have to have a binding agreement --18

MR. ETHERLY: No, I don't disagree with19

that, but you know, once again, I'm comfortable moving20

forward today, and it just simply means that a full21

order is not issued until the binding agreement, along22

with the survey, and other documentation the Board may23

need is there.24

CHAIRPERSON GRIFFIS: Yes.25
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MR. ETHERLY: But I don't see that being a1

mountain that, you know, will prohibit us from moving2

forward today.3

CHAIRPERSON GRIFFIS: Okay. The4

difficulty of that, and I hesitated bringing it up,5

and the difficulty is that we have run into trouble6

doing that before. But --7

MR. ETHERLY: Trouble is our middle name,8

Mr. Chair.9

CHAIRPERSON GRIFFIS: Yeah right. That's10

just what we're trying to cure. Yes, Ms. Miller?11

MS. MILLER: Well I would like to know12

what the downside would be to waiting because my13

preference would be to wait for the agreement to be in14

the record, and I would suggest that, you know, it's15

not a signed agreement yet, so you have that16

possibility now to get in the additional hours for the17

evening, where you know you will be having a class,18

and maybe some other flexibility if you know.19

MR. BARROW: Is there any possibility for20

the Board to give us any indication as to the outcome21

of this, still just providing you with a signed22

agreement front the Realtor's Office?23

MR. ZAIDAIN: Well, I think that's what24

you said earlier, and that's I was going to ask the25
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question, what are we waiting for? We're waiting to1

set this for another decision meeting, contingent upon2

this? Or are you talking about releasing the order?3

CHAIRPERSON GRIFFIS: No.4

MR. ZAIDAIN: Okay.5

CHAIRPERSON GRIFFIS: Right now I think6

I'm persuaded that we need to set this for decision7

and we'll do it in two weeks. And so your question8

is, what's the anticipated outcome of that decision?9

MR. BARROW: That's correct.10

CHAIRPERSON GRIFFIS: Depends on what you11

have for breakfast. I don't think, well, I can't tell12

you because I don't know how the other Board members13

are going to vote, nor do we have a motion ahead of us14

to deliberate on, but I don't think we'd be spending a15

lot of time figuring out when we set this for16

decision.17

If we were going to deny it, we could deny18

it today. That being said, let's look at the dates.19

Is that clear?20

MR. BARROW: That's clear. The only other21

point that I was trying to make is that this project22

has been --23

CHAIRPERSON GRIFFIS: Yes,24

MR. BARROW: -- in the works for over a25
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year.1

CHAIRPERSON GRIFFIS: Right.2

MR. BARROW: And --3

CHAIRPERSON GRIFFIS: No, we're always and4

very concerned, and very aware of timing of5

construction in projects of this nature, and the cost6

that it takes when things are delayed. So, what I'd7

like to do is, and it's now up to you on when you can8

guarantee to get this in.9

I mean, I could set this for decision10

making next Tuesday. We meet only on Tuesdays.11

MR. BARROW: Right.12

CHAIRPERSON GRIFFIS: Or I could give you13

two weeks, just to ensure that you have all of that14

information in.15

MR. BARROW: Is it possible to set it for16

next Tuesday and if there's any difficulties that we17

find on our end in obtaining the documentation that18

you require that we --19

CHAIRPERSON GRIFFIS: By next Tuesday, it20

needs to be into this office or the Office of Zoning21

by Thursday, which is the day after tomorrow.22

MR. BARROW: Right.23

CHAIRPERSON GRIFFIS: So, just an undo24

caution, I think that they may not be practical.25
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MR. BARROW: Practical, right.1

CHAIRPERSON GRIFFIS: So, let's set this2

for a week from next Tuesday, which is --3

MS. BAILEY: The 27th of May.4

CHAIRPERSON GRIFFIS: Oh.5

MS. BAILEY: Oh, that's right, Mr.6

Chairman, we're not here on the 27th. June 3rd will7

be the next available date.8

CHAIRPERSON GRIFFIS: All right, here's9

the -- we'll take two more minutes and figure this10

out. Let's set this for Tuesday, decision making, and11

we'd have that submission in, no later than, you know,12

ten o'clock on Monday morning.13

MS. BAILEY: Next Tuesday Mr. Chairman?14

CHAIRPERSON GRIFFIS: That's correct.15

We'll take it up first thing in the morning. What16

else do you we have on that morning?17

MS. BAILEY: Sheridan School.18

CHAIRPERSON GRIFFIS: Okay. There it is.19

What I need you to know, if you're going to speak to20

us, just come on up. What would be very helpful for21

us is we're being very flexible also is to make a call22

into the Office of Zoning as soon as you know that23

you're not going to make it.24

MR. BARROW: Okay.25
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CHAIRPERSON GRIFFIS: So, come Friday, you1

haven't gotten the paperwork out of the Public School2

System --3

MR. BARROW: Right.4

CHAIRPERSON GRIFFIS: You should obviously5

call.6

MR. BARROW: Right.7

CHAIRPERSON GRIFFIS: And then we'll set8

it for June 3rd.9

MR. BARROW: So, you're looking, just to10

be clear, you're looking for the actual lease11

documentation between the Church and the school.12

CHAIRPERSON GRIFFIS: That's correct.13

It's going to need to be signed.14

MR. BARROW: Right.15

CHAIRPERSON GRIFFIS: Okay. Well it's not16

always clear to everybody, we get a great document.17

Have a seat, yes, and then the other two submission18

documents. Yes sir?19

MR. BANKS: Okay, when I hear you talk20

about something binding, just what I need to make21

clear with you and with the Board. I don't want to22

have to lock ourselves in with a contract, except if23

we need it. I mean, I don't want to sign to say that24

and we don't need.25
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I mean, because if they bind us too much1

like paying, even on Sundays. I mean, we'll have it,2

but you know, if we don't need it. That's what I'm3

saying. If we don't need it, do we still have to say4

that we're going to pay them for something. Okay, if5

you don't quite understand me, I'll --6

CHAIRPERSON GRIFFIS: No, I understand7

what you're saying except I don't understand what your8

point is.9

MR. BANKS: Okay, even for Sundays, and I10

understand what your position that you have to take if11

we grow, but to bind us on Sunday and on a Thursday or12

a Tuesday, when we don't need it, that's what I want13

to know, when you say binding, how to write it up.14

CHAIRPERSON GRIFFIS: Well, I guess that's15

somewhat problematic to bring up at the last minute,16

because that actually changes your application. It's17

not a variance for the number of parking provided18

outside, but frankly the potential of not providing19

accessory parking, is what you're saying. That's a20

different case.21

MR. ETHERLY: Well, I disagree. I think22

what the Applicant is reacting to is the concern of23

some members that what's the impact of other events24

during the week, if your agreement with Truesdale25
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School, doesn't allow you to use that space during the1

week.2

So, if I understand the Applicant's3

question correctly, what if we -- it sounds like,4

should the agreement, and I don't want to get too far5

into providing advice, because that's not our role,6

but perhaps the agreement needs to include some type7

of language that allows for the possibility.8

MR. BANKS: Right. Exactly.9

MR. ETHERLY: Now, of course, the10

agreement has a financial component attached to it.11

MR. BANKS: Yes.12

MR. ETHERLY: And that access, or the13

possibility to access it during other times is going14

to have an impact on the church and you're going to15

have to look at that with your Counsel and with your16

architect and everything else.17

But that's probably what you're going to18

need to look at, at least enabling you to access that19

space at other times, during your operation.20

CHAIRPERSON GRIFFIS: I see. Right. I21

think that was the intention of the Board is when22

there were events that it would be scheduled with the23

Public School, not that you would be leasing all the24

parking seven days a week for it's availability.25
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MR. BARROW: I guess what some of the1

confusion is, is that the actual language of the2

document that we would getting from the D.C. Realtor's3

Office and how that is structured.4

If we have an actual lease. Are they5

going to require funds from us. Are they going to6

require funds from us for x amount of spaces that we7

may not even use.8

To satisfy the Board here, they may make9

us pay for something up front or something --10

CHAIRPERSON GRIFFIS: But you're talking11

not Sundays, not of the agreement that you submitted12

here, correct? I mean they stated, right now you're13

looking at spending over $7,000.00 a year for the14

Sunday availability of parking.15

MR. BARROW: That's correct.16

CHAIRPERSON GRIFFIS: That's not a17

concern, right? Your concern is spending seven times18

six, because you're going to have to lease all those19

spaces.20

MR. BARROW: Right.21

CHAIRPERSON GRIFFIS: No, and I think the22

point and the direction of the Board is that there23

would be a provision within the lease agreement that24

you would be able to schedule, on scheduled basis, on25
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Wednesday night, June 3rd, probably Tuesday, but that1

you could use that parking spot.2

And that you ought to negotiate a fee with3

the public schools of what that would be. If it's,4

you know, $15.00 for scheduled nights then so be it.5

MR. BARROW: Right.6

CHAIRPERSON GRIFFIS: And that way you can7

access or not access it, but it's clearly the8

opportunity for it. Is that correct?9

MS. MILLER: It sounds to me like the rest10

of the week is an if needed the space would be there11

for --12

MR. BARROW: Available.13

MS. MILLER: -- you to lease.14

MR. BARROW: Right, and that would satisfy15

the Board, right?16

MS. MILLER: I think so. I think that,17

right.18

MR. ZAIDAIN: Just looking for the19

flexibility. I mean, just something, it could be on a20

pay-as-you-go basis during the week. I mean, I don't21

want to get into negotiations.22

MR. BARROW: Right.23

MR. ZAIDAIN: I mean, I don't want to get24

into the negotiation of it, but I certainly hope that25
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you wouldn't be penalized by the D.C. Realtors Office1

just for looking for that out in the contract. If I2

can be so bold as to say that.3

CHAIRPERSON GRIFFIS: Good. All right.4

Let me make sure. Ms. Bailey, Ms. Miller, you5

understand our intentions. Is that correct?6

MS. BAILEY: Yes, I do.7

CHAIRPERSON GRIFFIS: Yes? Very well, in8

which case if there are questions that arise,9

obviously this is on a fast track, you can easily call10

the office of zoning and speak to Ms. Bailey's staff11

member and she can continue. Any further12

clarification, I don't would be needed, but if it was13

from the Board, perhaps we could facilitate that14

during the week. Okay, any other questions? Let's15

run through schedule.16

MS. BAILEY: Mr. Chairman, the hearing,17

the decision on the hearing is scheduled for next18

Tuesday. That's May 20th. In case the Applicant is19

not able to meet that deadline, he's to telephone the20

Office of Zoning and we will reschedule it for June21

3rd at the Board's regular public meeting.22

And the application is amended to delete23

the rear yard variance and to add a variance from24

Section 2116.3, and there were four items that the25
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Board has requested that should come into the record.1

Three items.2

MR. BARROW: Can I just clarify the three3

items --4

CHAIRPERSON GRIFFIS: Yes, clearance,5

first and most important of course is the lease6

agreement --7

MR. BARROW: Right.8

CHAIRPERSON GRIFFIS: Second was the9

revised drawings and then a revised survey.10

MR. BARROW: It was my understanding that11

the revised drawings should be a part of --12

CHAIRPERSON GRIFFIS: What's the date of13

the final revision of the drawing submitted?14

MR. ALADEKOBA: April 5th.15

CHAIRPERSON GRIFFIS: May 2003? What?16

Can you turn your microphone on.17

MR. ALADEKOBA: It's April, April 2003.18

CHAIRPERSON GRIFFIS: April?19

MR. ALADEKOBA: Yes. I guess we just20

never changed the date. It's the same date as what we21

had before, so we just never, I just never changed the22

date. So, I think there's where the confusion is.23

CHAIRPERSON GRIFFIS: Right. I have a May24

and I have a September. I don't have April. I would25
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think that the May would be more current than the1

April. It might. Okay. Whatever it is.2

MS. BAILEY: Revised plans are therefore3

not needed, Mr. Chairman?4

CHAIRPERSON GRIFFIS: No, that hasn't been5

decided yet. The most current are the ones that6

actually had the attachment of amendments to plans on7

it. Correct?8

MR. ALADEKOBA: Yes.9

CHAIRPERSON GRIFFIS: Without my knowledge10

of course.11

CHAIRPERSON GRIFFIS: Which is a May date.12

MR. ALADEKOBA: A May date, yes.13

CHAIRPERSON GRIFFIS: I'll call your14

attention to C-2. I'll call your attention to A-1.15

MR. ALADEKOBA: Okay.16

CHAIRPERSON GRIFFIS: A-1 looks like it17

has been revised, but C-2 has not, which is actually18

the site plan, the siting of the lot. That's all.19

Easy stuff.20

MR. ALADEKOBA: Okay, okay.21

CHAIRPERSON GRIFFIS: Submit it then.22

Good. Anything else? Clarifications? All clear?23

MR. BARROW: We're all clear.24

CHAIRPERSON GRIFFIS: Excellent.25
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MR. BARROW: Thank you.1

CHAIRPERSON GRIFFIS: We look forward to2

deliberating on this for the Tuesday next, and I thank3

you all for being here and going through this with us.4

MR. BARROW: Thank you.5

MR. ALADEKOBA: Thank you.6

CHAIRPERSON GRIFFIS: Good. Have a great7

day, and hopefully you won't get rained on. Let's8

move quickly onto the next case. When staff is ready9

we can call the next case of the morning.10

MS. BAILEY: Ready, Mr. Chairman?11

CHAIRPERSON GRIFFIS: Absolutely, whenever12

you're ready.13

MS. BAILEY: Application Number 17011 of14

the American Association of Homes and Services for15

Aging, pursuant to 11 DCMR 3104.1, for a special16

exception to deviate from the ground floor designated17

retail and service area provisions under Sections18

1302.4, and 1304.1, or in the alternative, a variance19

from Sections 1304.1.20

The property is located in the Woodley21

Park neighborhood association, C-2-A at premises, 251922

Connecticut Avenue, N.W.. It's also located in Square23

2202 on Lot 116. Please stand to take the oath.24

Please raise your right hand. Do you solemnly swear -25
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- ready?1

Do you solemnly swear or affirm that the2

testimony -- Do you solemnly swear or affirm that the3

testimony you are about give in this proceeding will4

be the truth, the whole truth, and nothing but the5

truth? Thank you.6

(WITNESSES SWORN)7

CHAIRPERSON GRIFFIS: Good, thank you all8

very much. Let's jump right into this. We are9

getting close to the end of our morning session and10

let me first clarify. The Board has looked at the11

application and there was some question of variance12

special exception and it is the Board's opinion that13

this is a special exception and should proceed in that14

fashion.15

If you would, you could introduce yourself16

with your name and address and you could respond to17

that.18

MR. WILMOT: Yes, I'm David Wilmot, with19

the firm of Harman, Wilmot & Brown, and I'm counsel to20

AAHSA, and with me today -- do you want each person to21

--22

CHAIRPERSON GRIFFIS: Actually, just in23

response to the special exception variance.24

MR. WILMOT: It is special exception.25
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CHAIRPERSON GRIFFIS: Okay, good.1

MR. WILMOT: And the reason that we did it2

in the alternative is because in consulting with the3

Planning Office and the Zoning Office, there was a4

question when we went over the rags that we needed to5

do that in order just to cover ourselves, but on6

further review, it's clear to us that it's a request7

for special exception.8

CHAIRPERSON GRIFFIS: Okay, excellent.9

Then let me turn it totally over to you, and I'll try10

and be quiet.11

MR. WILMOT: Oh, good morning. Chairman12

Griffis and members of the Board, I'm David Wilmot,13

attorney with the firm of Harman, Wilmot & Brown.14

With me today are Andrea Bagwell, who is an associate15

with my office. To my left is Lisa Brown-Morton who16

is Vice President of Human Resources and17

Administration for the American Association of Homes18

and Services for the Agent, who is the Applicant.19

Also, Mr. James Farrell, he is a principal20

with Madison Group. Mr. James Collett, an21

architectural consultant, who is not yet here, but to22

the extent that we need him, he will be available.23

Together we represent the Applicant. We are pleased24

to appear here before the Board this morning with the25
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support of our Application of the Advisory1

Neighborhood Commission, 3C, represented by Mr. Alan2

Han.3

He's not here this morning because he's4

out of town, but I'm pretty sure you have in your5

record, the resolution that was adopted by the Board6

on April 28, 2003.7

CHAIRPERSON GRIFFIS: Yes we do.8

MR. WILMOT: And that also should include9

a letter that was sent by Andrea Furster who is10

counsel with the Park Community Association, and in11

support of this request for special exception.12

Additionally, I'm informed, and we've reviewed the13

record that the Office of Planning have submitted14

available report in connection with this request.15

CHAIRPERSON GRIFFIS: You don't have that16

report?17

MR. WILMOT: We do have a copy of the18

report.19

CHAIRPERSON GRIFFIS: Okay.20

MR. WILMOT: But I don't know whether or21

not it was in your records, and that's what I was22

referring to. I'm pretty sure that you have it.23

CHAIRPERSON GRIFFIS: Oh yes, we have it.24

MR. WILMOT: Okay. The primary purpose of25
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our appearance here today is to seek BZA approval's1

for a special exception under the provisions of2

District of Columbia Municipal Regulations 11 Section3

1302.4, and 1304.1, to modify an existent use in the4

Woodley Park neighborhood commercial overlay district,5

to establish offices in the entire first floor.6

And it's referred to alternatively as the7

ground floor at the premises located at 25198

Connecticut Avenue, N.W., at Lot 116, in Square 2202.9

The Board, as you know, have jurisdiction to consider10

this application, pursuant to Section 3104.1, and11

3103.2.12

The subject property is in the Woodley13

Park neighborhood commercial overlay district, which14

was established to preserve and enhance neighborhood15

shopping areas by providing the scale of development16

and range of uses that are appropriate for17

neighborhood shopping and services.18

The property is situated on the southeast19

corner of Connecticut Avenue and Culvert Street.20

There are no adjoining or adjacent properties to the21

property. The property is improved with a three story22

brick building and three levels of underground23

parking.24

The building is comprised with 30,00025
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square feet. The building, which is owned and1

occupied by the American Association of Homes and2

Services for the Aging, was constructed in December of3

2001.4

The development and construction of the5

subject property was pursuant to a variance approved6

by the Board of Zoning Adjustments, and a summary7

order dated April 15, 1998, on Application Number8

16335 where contruction of a building with retail and9

office space in a Woodley Park, Commercial 2-A Zone.10

The order was contingent on an agreement11

between AAHSA, that's the American Association, and12

the Woodley Park Community Association, dated April13

13, 1998, to include retail uses on the ground floor.14

Now, the building is zone C-2A Commercial, with a 1.515

for area ratio maximum.16

Presently, AAHSA utilizes the Park, which17

is the basement, the second, third floors, and a18

portion of the first floor, which is the ground floor,19

for its offices. The first floor retail commercial20

space, which occupies the other 50% of that space,21

remained vacant because AAHSA has been unable to lease22

the space for its designated or restricted use.23

AAHSA, by the subject application,24

proposes to continue to use the property consistent25
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with the requirements of BZA Order 16335 and the1

agreement between AAHSA and WP/C as updated April 13,2

1998, and as amended by the Parties on April 25, 2003,3

to permit AASHA to lease the retail commercial space4

of the first floor for office use.5

The ground floor retail commercial space,6

approximately 5002 square feet, has remained vacant7

because AAHSA has been unable to lease the space for8

its designated or agreed upon use. The inability of9

AAHSA to lease the ground floor space for a designated10

restricted use in that district creates an exceptional11

condition related to the property that results in a12

practical difficulty for AAHSA to comply with zoning13

regulations.14

Not withstanding repeated attempts by15

AAHSA or agents to lease the space, this condition16

continues to the point where it threatens the economic17

viability of the organization. AAHSA therefore18

proposes to lease the space to the firm of Long &19

Foster to use as offices, to provide residential20

realty services.21

As the Board is aware, an Applicant for22

special exception must address the following23

requirements. One, the proposed special exception24

will be consistent with the general intent and purpose25
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of the zoning regulations and map, and to allow in the1

useful map, adversely affect the use of neighboring2

properties, i.e., traffic, noise, lighting, etc.3

The proposed use for office on the ground4

floor is consistent with the general intent and5

purpose of the zoning map and regulations. AAHSA is6

located in the Woodley Park neighborhood overlay which7

was established to preserve and enhance neighborhood8

shopping by providing scale of development and range9

of uses that are appropriate for neighborhood shopping10

and services.11

The designated uses listed are required to12

occupy no less than 50% of the gross floor area of the13

ground level of the building, subject to certain14

restrictions. There's reasonability to assume that15

the remaining 50% could be occupied by other not16

designated or restricted uses, including office use.17

Accordingly, the concept of office use on18

the ground floor in this zone is not in consistent19

with the regulation or does such substantially impair20

the intent, purpose, and integrity of the zone plan21

that's embodied in the zoning regulations and map.22

In fact, the regulations provide for a mix23

of uses including services to the neighboring24

community. The proposed use while it exceed in the25
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50% requirement will house a business that by it's1

very mandate, provides and essential service to the2

community.3

The proposed use is to accommodate a lease4

with the firm of Long & Foster to provide realty5

services to the community. The Board should note that6

by resolution dated April 28, 2003, the ANC approved7

AAHSA's request for special exception as described by8

the terms of the document entitled, The First9

Amendment to Agreement Between AAHSA and the Woodley10

Park Community Association.11

Further, on February 26, 2003, the Board12

of the Woodley Park Community Association voted to13

modify the agreement with AAHSA to approve the lease14

with Long & Foster, provided certain conditions are15

met. Those conditions have been met and are provided16

for in the first amendment to the agreement.17

The relief sought by the Applicant can be18

granted without any detriment to the public good and19

without impairing the intent, purpose, and integrity20

of the zone plan as embodied in the zoning regulations21

and map, but it will also benefit the District, and22

the neighboring community, and AAHSA.23

The District will benefit from the24

increased revenue and AAHSA's ability to service its25
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revenue by financing that were issued by the District.1

The neighborhood would benefit from the location and2

proximity of a business that will provide a needed3

service.4

AAHSA will benefit from the ability to5

lease the ground floor space and generate the revenue6

needed to supported its bond obligations. Today we7

intend to call the following witnesses if the Board8

finds it necessary; James Farrell, who is a principal9

with the Madison Group, who will testify to AAHSA's10

efforts to lease the space for retail commercial use.11

In addition we have Lisa Brown-Morton, who12

will testify about the lease agreement to the extent13

the Board finds that necessary with Long & Foster, and14

to the extent there are any questions from an15

architectural consultant or technical, there's Mr.16

James Collett, that is available to the Board.17

We also intend to present and introduce18

the following documents in further support of our19

applications special exception. There should be the20

letter of support, as already in the file from the21

Woodley Park Community Association, resolution of22

support from ANC 3-C, the First Amendment to Agreement23

dated April 26, 2003 between AAHSA and the Woodley24

Park Community Association.25
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That is to be referenced and incorporated1

in the Board order. That was already recorded with2

the Court of Deeds. It was recorded April 28, 2003.3

The lease agreement between AAHSA and Long & Foster in4

a letter from Mr. Farrell dated May 17, 2003, to me5

that evidences the attempts that at least the Madison6

Group made to try to lease the space for its7

designated use.8

We believe that the basis of the evidence9

submitted with the application and additional evidence10

to be submitted today, that the subject application11

satisfy the legal requirements applicable to the12

requested relief and that it should be granted.13

Would you like for us to --14

CHAIRPERSON GRIFFIS: Good, yes, a couple15

of things. I think one, we can expedite this. I know16

the Board, first have all, has read the entire file,17

and everything submitted up to this point. Let me lay18

out a little bit of direction. I want to go to Mr.19

Farrell who is from Madison Group.20

He can introduce very briefly what Madison21

Group is for the Board's identification, and then22

address, just very quickly, briefly, the potentials23

for other retail that didn't come through. And also,24

perhaps it's only in mind, tell me why Long & Foster25
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isn't a retail business, or falls into that category1

and how that's defined.2

Then, I think we want to go -- well, let3

me give some direction. One, we're not going to be4

going into any of the lease specifics with Long &5

Foster. If a special exception is granted in this, it6

goes to the land and it doesn't go the user or7

anything of that nature.8

It wouldn't preclude the Applicant as9

successful just signing a lease with anybody else that10

is not a retail. So, I'm not going to go into11

specifics of that. Additionally, we have quite a bit12

of the Woodley Park Association and their agreement,13

and agreements that you've signed outside of this14

hearing that we will refer to, if we find it15

pertinent.16

That is not something -- well, that's what17

we'll do. We'll refer to it, and I'll be more18

specific as we go on. So, with that --19

MR. FARRELL: Okay, my name is James20

Farrell. My company is Madison Retail Group. Our21

business address is at 1850 M Street, Northwest. I22

wanted to correct just one thing that Mr. Wilmot had23

mentioned, and in the record he mentioned that the24

building was delivered in December of 2001.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

93

The building in fact was delivered in late1

2000. Our agreement, but before I can address that,2

our company is a company that is a specialist in the3

commercial real estate industry. We represent4

landlords and tenant's retailers who wish to have5

space leased in retail properties or the ground floor6

levels of mixed use office building properties.7

CHAIRPERSON GRIFFIS: So if I own a8

building and I have 5000 square feet, I call Madison9

Group and you bring me tenant. Correct?10

MR. FARRELL: Hopefully you call Madison11

Group.12

CHAIRPERSON GRIFFIS: Okay, good.13

MR. FARRELL: In fact, that is what14

happened with AAHSA, is they delivered the building in15

late 2000, they had had a previous commercial real16

estate firm who was not a specialist by the name of17

Zell Partners who marketed the property for about nine18

months.19

Our company signed an agreement to20

represent AAHSA in the marketing of the retail space21

in August of 2001, and since then, as a normal course22

of our marketing efforts, monthly, we have done --23

Well, first of all, we put very prominent signs in the24

windows of the building asking interested folk to call25
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us.1

We have also reached out to the retail2

brokerage community, at a minimum, monthly e-mails to3

them. They number of over 170 in our database. We4

didn't want to leave out the office brokerage5

community in the event that they represented retailers6

that might be appropriate for the space, so we reached7

out to them in monthly e-mailers and marketing.8

They number over 330 people in our9

database. Targeted mailers to perspective tenants.10

We looked at the zoning regulations for the designated11

and restricted used and reached out to everybody that12

we felt appropriate, that in our experience told us13

that would be interested in a property and in a sub-14

market like Woodley Park.15

We had numerous showing of the space.16

Probably close to 100 appointments since August of17

2001. We worked on three leases, excuse me, and18

negotiated one with a company called Oreck, another19

with a Veterinarian Specialist, and well, the third is20

with Long & Foster, where we actually got to a lease21

document.22

Numerous letters of intent, we sent to23

interested prospects, close to 20. Information on our24

website as a marketing, a normal course of our25
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marketing efforts, which, according to my IT guy, gets1

over 10,000 hits per month.2

And we reduced the asking rent from our3

original asking rent which is now the actual lease4

rate with Long & Foster, is a level that's 30% less5

than what Gapotle Mexican Grill signed for diagonally6

across the street, about 9 months prior to our7

engagement.8

CHAIRPERSON GRIFFIS: And, what do you see9

as difficulties? Obviously, we have a lot of written10

submission, but what's the difficulty of putting a11

designated use retail use in this site?12

MR. FARRELL: Our primary, what we heard13

over and over again from folks that were not14

interested and then folks that were mildly interested15

were that you are on the wrong side of Culvert Street.16

CHAIRPERSON GRIFFIS: Right.17

MR. FARRELL: For traffic is extremely low18

there compared to the north side of Culvert Street.19

In the words of one of our retailers that we20

represent, they said it's just not where the heat is.21

The heat is on the north side of Culvert Street.22

CHAIRPERSON GRIFFIS: Because one of the23

primary components, am I correct, with retail tenants24

is they want good foot traffic or visibility. Now25
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this continually has visibility but no real foot1

traffic.2

MR. FARRELL: Yes. That's correct. It3

has good visibility, the foot traffic is very low.4

The Culvert Street in that stretch is very wide and5

it's not real safe for pedestrians to cross Culvert6

Street or Connecticut Avenue for that matter.7

So, the folks that might, for instance, be8

staying at the two very large hotels, the first thing9

they're really going to do, in which they did, was to10

go shopping for their service and dining and such11

along Connecticut to the north side of Culvert Street.12

CHAIRPERSON GRIFFIS: Okay.13

MR. WILMOT: You raised two questions in14

one, and the second question was why wasn't this15

designated as retail in the Long & Foster lease.16

CHAIRPERSON GRIFFIS: Right. I kind of17

answered that myself.18

MR. WILMOT: Okay.19

CHAIRPERSON GRIFFIS: It's not one of the20

designated used. Is that correct?21

MR. WILMOT: That's correct, and more22

importantly, it's embodied and there was a period when23

the BZA used to incorporate these agreements between24

community groups --25
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CHAIRPERSON GRIFFIS: Correct.1

MR. WILMOT: -- and there is an agreement2

that was incorporated into the summary order of the3

BZA, and that's reflected there. That was an4

agreement that was reached by AAHSA --5

CHAIRPERSON GRIFFIS: Right.6

MR. WILMOT: -- with the Woodley Park7

Community Association in order to achieve the8

variance.9

CHAIRPERSON GRIFFIS: Okay, questions?10

MS. MILLER: Were there other uses that11

were interested in this space other than office?12

MR. FARRELL: Well, we did have a decent13

amount of interests from restaurants, full service14

restaurants, which as you are aware, are not allowed15

under the zoning regulations in this overlay district.16

MS. MILLER: Now, for a restaurant to come17

in here you would have had to have a special exception18

as well --19

MR. FARRELL: That's right.20

MS. MILLER: -- did you vet that with the21

community with respect to which undesignated use was22

preferable, or how did you pick office versus23

restaurant?24

MR. WILMOT: May I answer that question?25
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The community has been involved to the point where1

they have, on their own, solicited various potential2

tenants to come in and it's always with the same3

answer. They want somebody to go in there first, to4

see that there's going to be the success.5

They talk to almost every retailer that6

they could get to come to several meetings. We've7

been at this process now for approximately three years8

and the community has been an integral part of it. As9

a matter of fact, Ms. Brown-Morton was just amazed at10

the detail to which the community has been involved in11

this process.12

She's new to AAHSA, at least new to this13

process, but David Cole, who she succeeded, was14

involved with this and so the community has been in15

lockstep with us in an attempt to try to get some use16

there and in every one of these situations they've17

vetted potential tenants.18

This is about the third application that19

we initiated. Mr. Farrell would know that. We've had20

two other applications sitting on our desks that were21

never filed, that had other potential tenants and22

those things were not realized. In the meantime, it's23

working an economic hardship on the organization.24

CHAIRPERSON GRIFFIS: Well, I think that's25
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a fundamental problem with regulation when they're1

written to specifically. Of course, I'm speaking in2

my personal capacity to have an opinion, but my gosh,3

we've listed out these specific uses that are4

permissible.5

Not to mention how many telegraph offices6

did you get applying for a lease, which happens to be7

a designated use. Brings up some problem of how do we8

actually make this a livable document, the9

regulations, you know --10

MS. MILLER: Can I follow up a little11

more?12

CHAIRPERSON GRIFFIS: Okay, as long as you13

don't disagree with me.14

MS. MILLER: No I don't. Who do you mean,15

community? Who in the community actually looked at16

your tenant possibilities?17

MR. WILMOT: Well, it's the Woodley Park18

Community Association that's very, very active and19

also Mr. Han, who's involved with ANC 3-C.20

CHAIRPERSON GRIFFIS: Right.21

MS. MILLER: Who is Mr. Han?22

MR. WILMOT: He's our single member,23

District Commissioner.24

MS. MILLER: Oh okay.25
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MR. WILMOT: Right.1

MS. MILLER: I mean, were there public2

meetings on, you know, what kind of use do we want in3

that space?4

MR. WILMOT: If you know anything about5

the Woodley Park Community Association, there are many6

public meetings. You know, Lisa attended the most7

recent one. First it was a committee meeting because8

there's a committee that looks at this stuff, and then9

the committee reports to the larger group its10

findings, and then there's a larger group meeting.11

And as I indicated earlier, she was just12

amazed with the detail and the specifics to which the13

Community is engaged in the Woodley Park. And I14

haven't been involved with representing a number of15

entities, and that the least of which is the wardman16

Marriott, for over 30 years in that community. Let me17

say that's a very active community group.18

CHAIRPERSON GRIFFIS: Yes, we've noticed19

that on other applications that have come in from that20

particular community, which is excellent. I think21

they're very substantive and give good direction. And22

I think you made a statement, perhaps it's in the23

written submission, but the community is anxious to24

have that filled.25
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There's no one being served by having1

those windows covered. Correct?2

MR. WILMOT: That is correct.3

CHAIRPERSON GRIFFIS: Okay. Any other4

questions at this point of -- yes?5

MS. MILLER: I just want to explore the6

community thing a little further. We have in the7

record a resolution by ANC 3-C supporting this use.8

It's not clear to me though that this was a publicly9

noted meeting and that there was a vote.10

MR. WILMOT: It was a publicly noted11

meeting, and there was a vote.12

MS. MILLER: Do you know what the vote13

was?14

MR. WILMOT: The vote was unanimous. I15

was there. I presented the case. It was the day that16

they were really trying to get us off the agenda as17

quickly as possible because they were more concerned18

about the budget.19

You know, the mayor has representatives20

there to discuss the budget, and Kathy Patterson was21

also there to do the counter to the Mayor's budget in22

terms of what the counsel was going to do. But it was23

a unanimous vote. I did present it, and Mr. Han24

presented it as well.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

102

And there should there should have been1

the letter from the ANC. I know that he was going out2

of town but --3

MS. MILLER: We have a letter but it4

doesn't indicate a vote, it doesn't indicate --5

MR. WILMOT: Well, there was a formal6

vote. It was a regularly scheduled meeting of the7

ANC, which we attended and presented, and the8

resolution was moved and it was adopted unanimously by9

the Board.10

MS. MILLER: Okay, thank you.11

MR. WILMOT: Thank you.12

CHAIRPERSON GRIFFIS: Okay, any other13

questions?14

MR. WILMOT: Because the urgency of it,15

we're requesting a bench decision if that's possible?16

CHAIRPERSON GRIFFIS: But we've got a lot17

more to go through before we get to that point.18

MR. WILMOT: Okay.19

CHAIRPERSON GRIFFIS: So, let's move it on20

quickly. You had indicated that there were other21

witnesses you were going to call. I don't know if22

there's a requirement for that, in terms of the Board.23

I don't think we need to hear from the architectural24

consultant.25
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The space is pretty much clear. Obviously1

if we approve this there will be a condition on the2

special exception that will have exclusive rights as3

Board members, to use the terrace in the rear, and4

with that being said. Is there any other questions,5

or what else we need?6

Of course, when they read the public7

record back, that's a joke, but let's go to the Office8

of Planning and have them -- they can probably9

summarize their report if so moved.10

MR. MOORE: Good morning Mr. Chairman and11

members of the Board. Mr. Miller, welcome to the12

Board.13

MS. MILLER: Thank you.14

MR. MOORE: Be kind to the Office of15

Planning. The Office of Planning will stand on the16

record in support of the application, and will accept17

questions.18

CHAIRPERSON GRIFFIS: Good, thank you.19

First of all, would the Office of Planning in your20

reviewing and talking to the Applicant, this is a21

special exception, was there any timing talked about,22

in terms of how long the special exception would go23

for?24

MR. MOORE: No, there was timing.25
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CHAIRPERSON GRIFFIS: Okay, are there any1

other questions of Board Members of the Office of2

Planning? Excellent photographs, I must say. It3

really makes it very clear what the building is, its4

situation and its frontage. I've always been5

impressed that you got parking into that building, but6

nonetheless, any other questions of the Board? Any7

questions from the Applicant for the Office of8

Planning.9

MR. WILMOT: No we do not.10

CHAIRPERSON GRIFFIS: I'm sorry. Okay.11

OP recommends conditional approval and that was if,12

would you just speak essentially to what you saw as13

the pertinent pieces of the agreement between the14

first amendment to the original agreement?15

MR. MOORE: As was attached to the16

original variance approval, the Woodley Park Community17

Association did have an agreement in them that said18

that 50% of the ground floor would be used for retail19

purposes, and that the Applicant would come back to20

the Association if they couldn't meet that standard.21

If that's what you're asking for. In as22

much --23

CHAIRPERSON GRIFFIS: Yes, I guess so.24

MR. MOORE: -- as it has been testified as25
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one, and that efforts were made to lease the space for1

retail purposes unsuccessfully, and to be perfectly2

honest, at the tremendous cost to the owner of the3

building, in terms of dense service.4

The Applicant went back to the Woodley5

Park Association, as required and further negotiated6

that they could use the space other than for retail7

purposes --8

CHAIRPERSON GRIFFIS: Okay.9

MR. MOORE: -- i.e., office.10

CHAIRPERSON GRIFFIS: Right.11

MR. MOORE: So we made that agreement, as12

you know, attached to your copy --13

CHAIRPERSON GRIFFIS: Right.14

MR. MOORE: Upon the approval if the Board15

so choose do so.16

CHAIRPERSON GRIFFIS: All right, and your17

recommendation though is that we attach the first18

amendment to the agreement as part of our order.19

MR. MOORE: Yes we do.20

CHAIRPERSON GRIFFIS: Okay. Does the21

Office of Planning sign a deal with real estate type22

signage? You know how they always have the nice23

pictures of the houses, and say wouldn't you like to24

live here for two million dollars? That's reference25
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as the signage for tenants of a retail space shall1

comply with the characters specified in Office of2

Planning's storefront guidelines.3

MR. MOORE: Frankly, no.4

CHAIRPERSON GRIFFIS: You don't deal with5

it?6

MR. MOORE: No.7

CHAIRPERSON GRIFFIS: Okay. All right.8

Here's my concern in terms of attaching the amendment.9

First of all, what we're saying is that this special10

exception will run solely with this specific tenant,11

which is a residential real estate. It seems to me,12

we're defining even further, restricting what's13

happening here. If it makes it a special exception14

for the real estate, why doesn't it make it a special15

exception for a kite shop. You know, that may not be16

a preferred use. I think it has to make both, because17

I don't see a lot of difference.18

I don't see how we could attach this19

specific amendment to our order and that would20

absolutely regulate and preclude or regulate the21

actual user, and even down to, you know, the Long &22

Foster shop. As we haven't had great evidence, well,23

there that is.24

The other piece to this, well, first of25
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all, it's also somewhat redundant for us to attach1

some of this. I can't imagine you'd come in here2

before the Board Zoning Adjustments for a special3

exception without having talk to at least, or having4

full support of the Woodley Park Community5

Association.6

It seems like the agreement and even the7

amendment to, speaks to maintaining and ensuring that.8

I think this Board and that our public process9

maintains and ensures that. There are some, and very10

distinct design aspects that are being talked about11

here. Excuse me.12

I am somewhat concerned. It'd be great.13

I haven't, personally speaking of course, seen a real14

estate shop that does their postings and signage15

fabulously. They're not bad, I'm not saying that, but16

there's nothing I've seen. I can't think of an idea17

of what's unique, in order to put some sort of signage18

requirement on it, but I think the general intent is19

fairly clear that they want to, well, they want to20

have some good window frontage, and then the opening21

of the entrance also being clear.22

The awnings that are on this building are23

permanent structures. Are they not? These are not24

cloth awnings? They're more of perpetual overhangs.25
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MR. FARRELL: Yes, they are affixed to the1

building.2

CHAIRPERSON GRIFFIS: Okay. Oh, are they?3

Oh, there it is. I see, okay. All right, well, I'll4

continue on this in a moment or so. Any other5

questions of the Office of Planning? Clarifications?6

All right. Let's move on then and go to the ANC-3C,7

which also recommends conditional approval.8

Is the ANC member here? No. Very well,9

it's Exhibit Number 27, at which time they filed, is10

that the resolution too? Yes, that's the resolution.11

Okay, we somewhat touched upon that. Any other12

pieces that the Board wants to bring to our attention13

with the resolution?14

Any other specifics? Notes? The15

Applicant have anything they want to draw our16

attention to?17

MR. WILMOT: With the resolution, it was18

conditional on the execution of the first amendment,19

and we did that.20

CHAIRPERSON GRIFFIS: Right. You've21

signed this, correct?22

MR. WILMOT: Yes, we've signed it and --23

CHAIRPERSON GRIFFIS: The first amendment24

to the agreement is binding.25
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MR. WILMOT: Right, and they also wanted1

to have it recorded. What you have to understand when2

you deal, and I'm not suggesting that you do not, with3

community based groups is that, out of an abundance of4

caution, because there are many of us who are sitting5

in this room who are not going to be here for a6

permanent period.7

We'd like to, but we're not, and so they8

want some assurance that when they enter into these9

agreements that there's a mechanism for enforcement10

and they --11

CHAIRPERSON GRIFFIS: Right. I absolutely12

agree, and just for my clarification, in terms of13

other cases that we've seen, and how to deal with it.14

What my concern is that first of all, if we attach15

things, and if we condition things, they have to be16

measurable, and they have to be within our17

jurisdiction, and they have to be enforceable.18

MR. WILMOT: Right.19

CHAIRPERSON GRIFFIS: And I think we have20

made mistakes in the past of throwing in every21

condition ever possible where we weren't really sure22

how we were going to measure it. We weren't really23

sure if we even had the jurisdiction, and we certainly24

had no way to enforce it, so they became meaningless.25
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And I think, and again, I will underscore1

that these are excellent. This is a great agreement.2

I mean, it's written, the specifics of it, and it is3

binding. So, I'm not sure why or whether we can just4

adopt it in whole. That's all. Okay, anything else?5

ANC staff?6

Let's move on. That's the only other7

Government Reports that I have submitted tending to8

the application, unless anyone else is aware. The9

Association, of course, the Woodley Park Community10

Association, we have this recent submission, which is11

the attachment of the first amendment to the12

agreement.13

And those are the other pieces that I'm14

showing at this time. Is there anyone here in regards15

to Application 17011 to give testimony, either in16

support or in opposition? Support or in opposition?17

I'm not seeing an indication of testimony wanted to be18

provided.19

Let's move on to closing remarks,20

summations if you have any. They're not required.21

MR. WILMOT: I understand that. In the22

interest of saving the Board's time, I think the23

record is complete with the respect to the submission24

and it supports the requested relief here, and I urge25
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the Board to act favorably, and make it possible1

because of what we're trying to do immediately, is to2

have a bench decision. Thank you very much for your3

consideration of this matter.4

CHAIRPERSON GRIFFIS: Good, thank you very5

much. Are my reading of the plans correct in that6

terrace overlooks Rock Creek Park?7

MR. FARRELL: It does, yes.8

CHAIRPERSON GRIFFIS: Just to bring up9

that terrace again.10

MR. FARRELL: It's a very nice terrace.11

CHAIRPERSON GRIFFIS: Well, I won't.12

Well, I will delve for a minute. I mean, it seems13

like that 5,000 square feet. You can tell me if this14

is correct, is not an odd size for a restaurant.15

MR. FARRELL: No, it's not. It's a little16

on the large side, actually.17

CHAIRPERSON GRIFFIS: Although, it's not18

accommodated with a kitchen at this point. It's not19

built our for a kitchen. It wasn't built out for a20

restaurant.21

MR. FARRELL: It's what we call a cold,22

dark shell. It hasn't been improved at all.23

CHAIRPERSON GRIFFIS: Okay, now wouldn't24

that be nice to have outside seating. Okay. Enough25
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of the terrace. I guess, I mean my only point, and1

being a flippant, but my only point is here we have2

this designated uses, and yet, it cannot anticipate3

every type of building, or building shape, or4

location, or size.5

I mean, there has to be some flexibility,6

and if the flexibility is special exception in front7

of this Board, we need a below staff. I mean, the8

amount of time and cost it comes to come to us. Not9

to mention what a pain it is, and how rough we are on10

everybody, but it seems like there should be a little11

easier way.12

In fact if it could be worked out. This13

is the last thing I'll say and then we'll get back to14

business. Perhaps it should be worked out more on a15

local level, rather than bringing it up to this level.16

So, there it is.17

MR. ZAIDAIN: Well, since we're on the --18

CHAIRPERSON GRIFFIS: Oh boy.19

MR. ZAIDAIN: Well, we're peppering this20

with personal observations, but you know, it's always21

fascinating to me to hear about marketing studies,22

about trying to market properties, and it's almost23

like a chicken and egg scenario, when such, in terms24

of evaluating the market building of a project based25
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on its foot traffic, or its vehicular traffic, as it1

may be in the suburban communities.2

But it seems to me that if you got a new3

and exciting use in here, you would generate that foot4

traffic. It's almost like, well what's going to come5

first, and then --6

CHAIRPERSON GRIFFIS: I would agree with7

you except that limitedly what I know about retail.8

Retail works good in massing. Right?9

MR. ZAIDAIN: Right.10

CHAIRPERSON GRIFFIS: You have to have a11

group of things. One, you could say that, that yes12

here's an anchor, this is going to be the attraction,13

but the record shows that this is an isolated14

building. Its actually on a corner --15

MR. ZAIDAIN: The building itself is, but16

what about the general business district there.17

CHAIRPERSON GRIFFIS: No, but that's what18

I'm talking about. In terms of retail, people are19

very fickle, us Americans. We don't like cross the20

street. We like convenience. If you're on one side21

shopping --22

MR. ZAIDAIN: If it's a good enough23

restaurant, I'll cross the street.24

CHAIRPERSON GRIFFIS: Well a restaurant,25
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that's why I brought up restaurant, because restaurant1

is destination, which is different. You don't just,2

you go to Woodley Park and say let's walk down and see3

what restaurant it is, but you would walk across or4

you would go to that restaurant.5

It's a whole lot different than trying to6

do a simple retailer that you might want to kind of7

draw people or make it convenient for people to be8

there. Anyway --9

MR. ZAIDAIN: Well, let's discuss that10

over lunch.11

CHAIRPERSON GRIFFIS: Let's do that.12

MS. MILLER: I just want to ask for the13

record, did you choose office over restaurant because14

of the community sentiments, or was it profit? You15

know, what was the basis for your choosing?16

MR. FARRELL: I think we were presented an17

opportunity with a tenant that has been in the18

community for a number of years across the street from19

us. It serves the community and needs and wanted to20

expand, and it happened to be a tenant that is a long21

standing tenant in the region, is considered very22

credit-worthy.23

And, when we weighed that, it was a pretty24

simple decision versus, we all hear statistics about25
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the sustainability of retail enterprises. In1

particularly with restaurants, you know, however many2

out of ten fail, it's extremely high.3

MS. MILLER: Okay.4

MR. FARRELL: So, it became an fairly easy5

decision.6

MS. MILLER: And, do you know what's going7

into the other space that Long & Foster's vacating?8

MR. FARRELL: Long & Foster intends to9

obviously honor it's remaining lease agreement, which10

I believe is another couple of years, and then at that11

point in time, I think they will envision whether they12

want to remain in that space or just keep everything13

over with us.14

MS. MILLER: They're going to be in both15

spaces?16

MR. FARRELL: Yes.17

MS. MILLER: Oh, okay.18

CHAIRPERSON GRIFFIS: Okay, anything else?19

Any other questions, clarifications? Okay, in which20

case --21

MR. ZAIDAIN: Before we move into22

deliberation, which is I think we're at, I had a23

question regarding the special exception relief that24

we're, just to make sure I'm clear.25
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CHAIRPERSON GRIFFIS: Yes.1

MR. ZAIDAIN: Are we following under 1304,2

in terms of the standard for the special exception, or3

is it the 3100. I don't know the specific Section.4

Well, I mean, I'm reading through the neighborhood5

overlay. It says you're allowed to get exceptions,6

from my reading of this, from the provisions which I7

think we're doing in order to allow the office use,8

and it seems to me, these are the standards that9

apply.10

CHAIRPERSON GRIFFIS: Right.11

MR. ZAIDAIN: And so, 1304?12

CHAIRPERSON GRIFFIS: I see.13

MR. ZAIDAIN: It's really a mix match of14

numbers, because I think the 3100 is 3104, so, however15

you want to shuffle the three, one, the zero, and the16

four.17

CHAIRPERSON GRIFFIS: Oh, I see, yes.18

MR. ZAIDAIN: And I think this applies to19

the neighborhood overlay. I don't know if Corp20

Counsel's got any opinion on this, or whoever. I just21

want to make sure that we're under the right22

provision.23

CHAIRPERSON GRIFFIS: No, I think that's24

exactly correct, and --25
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MR. ZAIDAIN: Okay.1

CHAIRPERSON GRIFFIS: -- that's the2

clarification we made at the beginning is that this is3

a special exception, not a variance --4

MR. ZAIDAIN: Right.5

CHAIRPERSON GRIFFIS: -- because the6

overlay itself give it --7

MR. ZAIDAIN: It doesn't refer to the8

specific BZA, general special exception rate that9

these standards, and the reason why I asked, is10

because if you look at 3104.1B, it actually references11

economic conditions as a qualification for granting a12

special exception, and that's somewhat rare when we13

deal with things--14

CHAIRPERSON GRIFFIS: Right.15

MR. ZAIDAIN: -- because economic16

conditions are really not a justification. So, I17

think it's important to note in the record.18

CHAIRPERSON GRIFFIS: Okay.19

MR. ZAIDAIN: And we've heard testimony on20

that issue so --21

CHAIRPERSON GRIFFIS: Okay, and to be22

absolutely clear, these are the specifics that have to23

be met for granting a special exception, in addition24

to our special exception tests.25
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MR. ZAIDAIN: That is my general1

understanding.2

CHAIRPERSON GRIFFIS: Okay.3

MR. ZAIDAIN: How about that.4

CHAIRPERSON GRIFFIS: That's correct, so5

the more you understand it, the better it is.6

MR. ZAIDAIN: That will be another topic7

for lunch.8

CHAIRPERSON GRIFFIS: Right. Okay, that9

being said, any other clarifications, questions on10

this application? I'm assuming that the Board is11

prepared to move ahead with this, and I would move12

approval of Application 17011, for the special13

exception to deviate from the ground floor designated14

retail and service area provision under section15

1304.2, or 1302.4.16

We'll get it right when we write this17

thing, right? And, 1304.1, and I'd ask for second on18

that.19

MR. ETHERLY: Second it, Mr. Chair.20

CHAIRPERSON GRIFFIS: Thank you Mr.21

Etherly.22

MR. ETHERLY: I'm sorry, Mr. Chair, I'd23

like to defer that second to our new colleague, Ms.24

Miller, if I may.25
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MS. MILLER: I'll second that.1

CHAIRPERSON GRIFFIS: Very well. For2

deliberation I think we ought to take, I know we can3

move on with this and we take our own time with it,4

but I think we ought to look specifically at how we5

craft what we're approving in terms of the amendment.6

You know where I am with that. I think7

there are important pieces, as Mr. Zaidain has pointed8

out. That the special exception 1304 wants this Board9

to go further into these things. I have no difficulty10

with that, but if, I would like to hear from others on11

what our actual order is.12

MS. MILLER: Well, it seems to me that13

it's been the case that a lot of agreements, such as14

with the community organizations, have been attached15

to BZA orders, and we have to decide whether we're16

going to continue that or not, and if we're not, then17

we really need to look at what we want to pick up from18

those agreements, to put in our order.19

CHAIRPERSON GRIFFIS: I would say that is20

actually the direction that this Board has gone, I21

would say, well --22

MR. ZAIDAIN: Just to make, just to kind23

of make sure I'm clear, maybe to bring, to frame the24

discussion here, are we talking about the amendment to25
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the agreement as referenced in the OP Report as1

Exhibit One?2

CHAIRPERSON GRIFFIS: Right.3

MR. ZAIDAIN: And secondly, are we talking4

about looking at what provisions in this we feel that5

are within our scope to attach to the order?6

CHAIRPERSON GRIFFIS: That's correct. I7

mean, some sense, well not in some sense, the8

agreement has been attached to the variance. The9

special exception stands alone.10

MR. ZAIDAIN: Right.11

CHAIRPERSON GRIFFIS: So, here's my big12

concern, is 5-A, if we attach this, we are basically13

saying that we require the retail, or the rental14

space, shall be used solely for the tenants15

residential retail estate sales business, including16

the tenants mortgage, title insurance activity, and17

then we will list the number of occupants and the18

number of parking spaces.19

I'm not sure where that went in terms of20

the record of the testimony. Again, it's binding21

frankly if that was to go out of compliance, there's22

the court recourse for the community association. I23

don't know that we are -- what it does is24

fundamentally puts us up into the Appeal Board for25
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those concerns, of which we have not delved into; the1

population, occupancy, parking.2

We haven't seen parking plan. We don't3

know where those parking spaces are. We don't if4

that's a possibility. Nor was it pertinent to the5

special exception here. I would have no problem6

adopting 5-B in terms of the design aspects. I think7

that would, I don't see why the Applicant would have8

any problems with that.9

Although, as indicated by the Office of10

Planning in their storefront guidelines, I don't think11

they could come into compliance with that, as if they12

don't have guidelines for real estate shops. So we13

have two options. One, we get through this and get14

specifics. Two, we allow it to stand on its own as it15

is binding.16

MR. ZAIDAIN: Well, you're saying that the17

conditions are not attached to the special exception.18

That stands on its own. Fine, so, we are kind of the19

nexus for these conditions, is the variance. Did I20

understand you correctly?21

CHAIRPERSON GRIFFIS: No.22

MR. ZAIDAIN: Okay.23

CHAIRPERSON GRIFFIS: Any conditions that24

we want out of this amendment we need to specifically25
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state and put into our special exception --1

MR. ZAIDAIN: Oh okay.2

CHAIRPERSON GRIFFIS: -- or, well, that's3

the only direction we can go. So we have --4

MR. ZAIDAIN: Well, I mean, just to keep5

that thought process going, if you look at 1304.1 (D)6

it talks about kind of the typical, the BZA made,7

applied conditions for design and landscaping8

treatments to help the special exception work.9

It seems to me that we should kind of10

operate in that framework. I don't have a problem11

with pulling meek conditions out of this agreements --12

CHAIRPERSON GRIFFIS: Good.13

MR. ZAIDAIN: -- actually supported by14

1304.1 (D). I mean, and if it's already, I mean, I15

think that gives me teeth to what we're trying to do,16

and if it's already agreed to by the parties and then17

it shouldn't be a problem.18

CHAIRPERSON GRIFFIS: Then this is what I19

propose, is that the special exception would be20

conditioned on the following. It would be on B-2,21

which would be the maintenance of awnings over the22

ground floor windows. B-3, which would be, oh, no,23

actually not B-3.24

B-4, which is decorative planters, and B-25
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7.1

MS. MILLER: Why not B-5?2

CHAIRPERSON GRIFFIS: B-5? The four3

planting beds along Culvert Street will be landscaped.4

Those are on public property, are they not?5

MR. ZAIDAIN: Is that a public space?6

CHAIRPERSON GRIFFIS: Is it public space?7

Is it the tree planters on the sidewalk?8

MS. BAGWELL: I'm not sure if it's public9

space, but it's certainly maintained --10

CHAIRPERSON GRIFFIS: Is it on your11

property?12

MS. BAGWELL: Yes, we maintain it.13

CHAIRPERSON GRIFFIS: Is it on your14

property.15

MS. BAGWELL: I can't answer that.16

MR. ZAIDAIN: Mr. Chair, OP is indicating17

that it is public space.18

CHAIRPERSON GRIFFIS: It's on public19

spaces. Yes, we have no jurisdiction to regulate what20

happens out there, which is why I wouldn't put21

anything in for that. And I'm concerned more with us,22

in that, if someone complains and they appeal this, we23

can't enforce it. Okay.24

MS. MILLER: Okay.25
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MR. ZAIDAIN: Well they have to get a1

public space permit anyway.2

CHAIRPERSON GRIFFIS: Just let them3

beautify the darn things and go on. I'm kidding.4

MR. ZAIDAIN: I guess they'd have to get a5

permit to do that, not a permit to pave it, probably.6

CHAIRPERSON GRIFFIS: We're not going to7

decide that. They don't have to get a permit to --8

MR. ZAIDAIN: I don't mind.9

CHAIRPERSON GRIFFIS: In fact it's10

required by the property owner to take of that.11

MR. ZAIDAIN: Right.12

CHAIRPERSON GRIFFIS: But we're really13

digressing here.14

MR. ZAIDAIN: Very.15

CHAIRPERSON GRIFFIS: Okay, others? I've16

thrown out my proposal. Others? Yes?17

MS. MILLER: Sir, are you saying that18

because we can't enforce it, we can't attach to our19

order any agreements of theirs to improve the20

streetscape and --21

CHAIRPERSON GRIFFIS: That's correct. We22

have no jurisdiction, no enforceability. If they23

appeal, because they haven't planted by June 16, and24

we hear an appeal, what do we do with it? We have no25
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authority to regulate that space, and that's where1

this Board has run into trouble before.2

We condition things that we have3

jurisdiction and authority over, we can measure, we4

can enforce, and we can reprimand. Anything else?5

MR. ZAIDAIN: Mr. Chair?6

CHAIRPERSON GRIFFIS: Yes?7

MR. ZAIDAIN: Just for very brief8

conversation purposes, if we were to get into9

Condition Eight, I guess that would mean we would get10

into requiring a planting schedule and all that for11

the record?12

CHAIRPERSON GRIFFIS: Well it goes through13

the public space area too.14

MR. ZAIDAIN: I don't think it's best.15

Well, part of it does. I'm sure. Although we may be16

hearing an appeal on what exactly is the reasonable17

control. I could hear a long debate on that one, but18

I think I'm satisfied with the Sections you've19

suggested Mr. Chair, numbering them before.20

CHAIRPERSON GRIFFIS: Okay. Is there any21

timing? The other thing to think about is the fact22

that we are granting a special exception for a23

deviation from the ground floor designated retail. Is24

there a time frame for that? Is that of issue? No25
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one has brought that up.1

Special exceptions are often timed by this2

Board. Is there a strong need for that? Clearly I3

think, if it even talked about, it should be at a long4

enough time where an actual lease could be signed for5

anybody. I am not concerned with it. I don't bring6

it up to bring up a concern but rather just to make7

sure that we have talked about and flushed out all the8

issues.9

So, if someone has concern or need. Very10

well. We can dispense with that. In which case, what11

else? Am I clear? Two would be the maintenance of12

the awnings, and seven would be interior lighting and13

bay lighting would stay on. And I think that's14

pertinent, obviously, as brought up by Woodley Park,15

is to make sure that it's not dark when people are16

walking and using the restaurants and retail and all17

that stuff.18

It seems like you'd want to illuminate the19

building anyway so you didn't have things happening20

over there.21

MR. ZAIDAIN: Right.22

CHAIRPERSON GRIFFIS: Yes?23

MR. ZAIDAIN: I'm sorry. Two, four, and24

seven, is basically the ones we're looking at?25
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CHAIRPERSON GRIFFIS: Did I say four also?1

MR. ZAIDAIN: Yes, the decorative2

planters.3

CHAIRPERSON GRIFFIS: Oh, yes. I guess we4

can kind of push the limits there.5

MR. ZAIDAIN: Actually, I think Ms. Miller6

may have suggested that one. The planters. Well,7

does the building come right up to the right of way8

line. Do you know? Does the building come right up9

to the right of way line. I'm not asking because I10

want to know if number four was the same public space11

issue.12

CHAIRPERSON GRIFFIS: I think it is. If13

you look at the building --14

MR. ZAIDAIN: Is it? Okay, then never15

mind.16

MR. WILMOT: I believe that number four, I17

was staying silent here and allowing the Board to18

deliberate, but I believe number four also presents a19

problem from public space --20

CHAIRPERSON GRIFFIS: It does.21

MR. ZAIDAIN: I think you're correct. So,22

okay, so we're looking at two and seven.23

CHAIRPERSON GRIFFIS: Right. There's a 2524

foot set back and it looks like the building25
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restriction line roughly on the site plan goes to the1

building line. So those are in public, but as I said,2

again, the agreement and the amendment to the3

agreement is legally binding.4

It's just whether we are the court of5

jurisdiction to deal with that. I think there's no6

reason why the property owner wouldn't want to do all7

this, and obviously they're bound to do it. So, I'm8

not going concerned that they're, we're releasing them9

of their responsibility to fulfill these, but we're10

just not making them ours.11

So, lest to be clear, we have special12

exception the motion before us and has been seconded13

for the approval and deviation and with two14

conditions, and that's the maintenance of the awnings,15

and the lighting and timing of lighting. Is that16

everyone's understanding?17

MR. WILMOT: Mr. Chairman?18

CHAIRPERSON GRIFFIS: Yes.19

MR. WILMOT: Ms. Brown-Morton wants to20

just say one thing, and I think I need to allow her to21

say that.22

CHAIRPERSON GRIFFIS: Okay.23

MS. BROWN-MORTON: I just want to mention24

that prior to any lease agreement or even any25
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discussion with the potential tenant, because AAHSA1

owns the property, we have an investment in it, and2

have maintained the landscaping, and maintained the3

planting area beds, and will continue to do so4

regardless of whether or not we enter into an5

agreement with Long & Foster or not.6

CHAIRPERSON GRIFFIS: Right.7

MS. BROWN-MORTON: So it's our intention8

to continue to maintain the property --9

CHAIRPERSON GRIFFIS: Right.10

MS. BROWN-MORTON: -- independent of an11

agreement with Woodley Park.12

CHAIRPERSON GRIFFIS: Right.13

MS. BROWN-MORTON: It was our actually14

feeling that it wasn't even necessary to dictate that,15

but they felt it necessary.16

CHAIRPERSON GRIFFIS: Understood, and of17

course it's for great assurances and in clarity,18

because everyone not understands what to expect, what19

not to expect. Very well. In which case we have the20

motion before us has been seconded, been deliberated21

on.22

Any other further clarifications,23

questions? If not, I can ask for all those in favor,24

cede by saying aye.25
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(Chorus of ayes).1

CHAIRPERSON GRIFFIS: Opposed?2

(No response)3

CHAIRPERSON GRIFFIS: Very well. We can4

record the vote.5

MS. BAILEY: The vote is recorded as 5-0-06

to approve the application with the condition. The7

motion was made by Mr. Griffis, seconded by Mrs.8

Miller. Mr. Zaidain, Mr. Etherly, and Mr. Hannaham9

are in support, and the order is conditioned based on10

items B-2 and B-7 of the first amendment of the11

agreement that's dated April 26.12

CHAIRPERSON GRIFFIS: Excellent, and Ms.13

Bailey, I think when we issue the order, what we will14

do is write those conditions as independent. They'll15

become ours.16

MS. BAILEY: Exactly.17

CHAIRPERSON GRIFFIS: Very Good.18

MS. BAILEY: And summary order Mr.19

Chairman?20

CHAIRPERSON GRIFFIS: I see know21

difficulty in doing a summary order on this. I22

contested unless the other Board members feel23

differently, we can proceed in that fashion. Great.24

Thank you all.25
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MR. WILMOT: Thank you very much.1

CHAIRPERSON GRIFFIS: Have an excellent2

afternoon. With that I can adjourn the morning3

session of 13 May 2003.4

(Whereupon, the foregoing matter5

went off the record at 12:236

p.m. and went back on the record7

at 1:35 p.m.)8

9
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23

24

A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N25
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1:35 p.m.1

CHAIRPERSON GRIFFIS: Good afternoon2

ladies and gentlemen, I would like to call to order3

the May 13, 2003 afternoon session of the Board of4

Zoning Adjustments of the District of Columbia. My5

name is Geoff Griffis. I am chairperson. Joining me6

today is Mr. Etherly, and it is my pleasure to7

announce this afternoon, the first afternoon session8

of Ruthanne Miller, our new Mayoral Appointee to the9

Board of Zoning Adjustment.10

Also representing the Zoning Commission11

with us this afternoon is Ms, Mitten, and representing12

the National Capitol Planning Commission is Mr.13

Zaidain. With us today from the Office of Zoning is14

Ms. Bailey, and also Mr. Moy. Mr. Nyarku is also with15

us on my very far left.16

Copies of today's hearing agenda are17

available for you. They are located at the table18

where you entered into the hearing room. If there are19

not sufficient enough, please let staff know in the20

adjacent office and we'll be happy to make more copies21

available to you.22

I would ask of course several things, and23

note that all public hearings before the Board of24

Zoning Adjustments are recorded. Therefore, we ask25
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several things. First, to fill out witness cards for1

anyone going to give testimony or present information2

to the Board.3

Those witness cards are available to you4

on the table in front of us, also the table where you5

entered into. Those two cards go to the recorder who6

is sitting on my right. I would also ask that people7

turn off cell phones and beepers at this time, so that8

we don't have any disruption of the proceedings, or9

the disruption of folks giving testimony before the10

Board.11

We do have two cases for this afternoon.12

The order for the first case, which is the order for13

special exceptions and variances first will be the14

case and witnesses of the Applicant. Second would be15

government reports attendant to the application.16

Third would be the report from the Advisory17

Neighborhood Commission.18

Fifth would be persons or parties in19

support, and fifth would be persons or parties in20

opposition. Sixth, finally, we will have closing21

remarks by the Applicant. Cross examination of22

witnesses is permitted by the Applicant and parties in23

the case.24

The ANC within which the property is25
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located is automatically a party in the case. The1

record will be closed at the conclusion of our2

hearing, except for any information specifically3

requested by the Board, and the Board will be very4

specific on what is to be submitted and when it is to5

be submitted into the Office of Zoning.6

After which, of course it goes without7

saying that the record would be finally closed and no8

other information would be accepted by the Board. The9

Sunshine Act requires that we hold all public hearings10

on each case in the open and before the public. This11

Board may, however, consistent with its rules of12

procedure and the Sunshine Act, enter executive13

session during or after hearings on a case and this14

would be for the purposes of deliberating and15

reviewing the record on each case.16

Decisions of the Board in contested cases17

must be based exclusively on the public record.18

Therefore we ask people present today not engage Board19

members in any conversation so that we do not give the20

appearance of not basing our deliberations solely on21

the public record.22

We will make every effort to conclude our23

hearings today at six o'clock. I think that will be24

more of an issue for the second case of the afternoon.25
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I will update the time as we get closer to that, if1

it looks to be a continuation needed, or if additional2

time is needed for this afternoon.3

At this time, the Board will consider any4

preliminary matters. Preliminary matters are those5

which relate to whether a case should or can be heard6

today, such as requests for postponements, withdraws,7

or continuances, or whether proper and adequate notice8

has been provided about the case.9

If you believe that the Board should not10

hear a case this afternoon, or are not prepared to go11

forward with a case, I would ask that you approach the12

Board, have a seat at the table, and turn on the13

microphone, and as an indication. I will also ask14

Staff if they have any time, or any preliminary15

matters for the Board at this time.16

MS. BAILEY: Mr. Chairman, members of the17

Board, good afternoon, and Staff does not at this time18

have preliminary matters.19

CHAIRPERSON GRIFFIS: Very well. Not20

seeing any indication of anybody here having21

preliminary matters, why don't we call the first case22

of the afternoon?23

MS. BAILEY: Thank you sir, and that is24

Application Number 17009, of RWN Development Group,25
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pursuant to 11 DCMR 3104.1, for a special exception to1

allow an increase in building height from 40 feet to2

50 feet under subsection 1402.1, and pursuant to 113

DCMR 3103.2, a variance from the residential4

recreation space requirement under section 773, to5

allow the conversion and enlargement of an existing6

commercial building into a 31-unit apartment house.7

The property is located in the Reed Cook8

C-2-B District at premises 1700 Kalorama Road, N.W.,9

and it's also located in Square 2567 on Lot 81. All10

those persons wishing to testify would they please11

stand to take the oath? And please raise your right12

hand.13

Do you solemnly swear or affirm that14

testimony you are about to give in this proceeding15

will be the truth, the whole truth and nothing but the16

truth? Thank you.17

(All witnesses are sworn.)18

MS. BAILEY: Mr. Chairman, there's a19

preliminary matter. There are two requests for party20

status.21

CHAIRPERSON GRIFFIS: Indeed. Let's take22

those up first. Is Gloria Brown and Emurack Brown23

present? Are they present? Good. Would you mind24

coming forward and just having a seat at the table?25
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Excellent, and you can turn on the microphones if you1

just touch the knob at the base.2

There it is, and if I could ask, if you3

would just introduce yourself with your addresses for4

the record?5

MR. BROWN: Good afternoon Chairpeople, my6

name is Emurack Brown. The address is 2316 17th7

Street Northwest.8

MS. BROWN: My name is Gloria Brown. I am9

the owner of the property and my address is 2316 17th10

Street, Northwest.11

CHAIRPERSON GRIFFIS: Okay. First12

question I think the Board has is clearly, you have13

the same address.14

MS. BROWN: Yes.15

CHAIRPERSON GRIFFIS: Are you wanting to16

make separate party applications or are you looking to17

have one party status.18

MR. BROWN: I don't understand what that19

means.20

CHAIRPERSON GRIFFIS: Excuse me?21

MR. BROWN: I don't understand the22

question.23

CHAIRPERSON GRIFFIS: Oh, my question is,24

do each of you want to stand alone as parties in this25
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case, or are your issues similar as your property is1

similar. Are you actually in fact one party?2

MR. BROWN: This is my mom.3

CHAIRPERSON GRIFFIS: Okay. That was a4

sad question. There's a similarity with the last5

name, so we would get to that. So, I guess that's the6

point. Really what we should do is entertain you all7

of the same issues, which actually goes to how you are8

distinctly or uniquely affected if you're both the9

same.10

Same house, same issues, there's not a lot11

of distinction or uniqueness to it, which actually12

could cancel out both of the party applications.13

That's depending on how strict we look at this. So,14

am I understanding that you will join as one party.15

MR. BROWN: Yes.16

CHAIRPERSON GRIFFIS: Yes?17

MS. BROWN: Yes. He has different18

opinions. I mean, he has more issues than I do about19

this. I'm just strictly wanting to go by the codes20

and that's for a long time. So his -- we'll do two21

parties.22

CHAIRPERSON GRIFFIS: Do you differ on23

this issues? Differ on your opinions?24

MS. BROWN: On some, yes.25
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CHAIRPERSON GRIFFIS: Interesting1

MR. BROWN: Well, we agree on the2

opposition, but we have different reasons why we3

disagree with what's going on.4

CHAIRPERSON GRIFFIS: But if your going to5

be together don't disagree.6

MR. BROWN: Yes we --7

CHAIRPERSON GRIFFIS: Or you do? I don't8

think so.9

MR. ETHERLY: If I understand correctly,10

essentially, you're both in opposition to the proposed11

project --12

MR. BROWN: Yes.13

MS. BROWN: Yes.14

MR. ETHERLY: -- but perhaps, for Mr.15

Brown, thank you Mr. Brown, my apologies, your reasons16

may either go into a little more detail or a little17

less detail compared to your mom.18

MR. BROWN: Exactly. Thank you.19

MS. BROWN: In other words, we both want20

to be heard.21

MR. ETHERLY: Thank you. Okay, okay, I22

mean, depending on how, once we proceed with the23

fuller vetting of the party status, our criteria,24

depending on how it's resolved, and conceivably if25
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they're in agreement, that one person can represent1

and address all issues. I mean, that might be the way2

to proceed.3

CHAIRPERSON GRIFFIS: Right. Indeed, I4

think so. Now, also, let me just state for your5

understanding. There's a difference between a party6

in the case and just coming and giving testimony.7

Clearly, testimony, anyone is available, it's a public8

hearing.9

Anyone can come and give testimony for,10

against. We kind of like to line it up that way. I'm11

not sure we want to differentiate through any other12

opinions. So, testimony is perfectly appropriate. As13

a party, if granted party status, there's a much14

higher level of responsibility.15

You are a participant in the case. You16

have cross examination privileges. You will also be17

asked by the Board at times, perhaps during the case,18

to provide the Board with information. That could19

include evidence. That could include legal memos, in20

terms of legal issues, or in conclusions of findings21

of facts and conclusions of law.22

So, it's a higher level of participation.23

Is that your understanding?24

MR. BROWN: Yes.25
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CHAIRPERSON GRIFFIS: Now, then let's get1

into the party status. Mr. Etherly is it your2

understanding that we're looking at two or one?3

MR. ETHERLY: I would perhaps suggest as4

we view the party status application, I mean, the5

status application stems all from the same address,6

2316 17th Street.7

MR. BROWN: Yes. That's correct.8

MR. ETHERLY: And one of your concerns9

relates to the proximity of the proposed project to10

that address.11

MR. BROWN: Exactly.12

MR. ETHERLY: So I might be inclined to13

suggest that we look at it as one application,14

perhaps, for the basis of discussion regarding the15

criteria and whether or not those criteria are16

satisfied.17

As you understand, the Board has to18

determine that you meet certain criteria to be awarded19

party status, but then I think it would never the less20

be important just to confirm that if there's an21

inclination to move forward, that the two parties are22

comfortable with one representative, because I think23

that's kind of where the Chair is getting at.24

Ideally, if there's an opportunity to25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

142

consolidate your representation to just one individual1

who would then agree to address all of the issues. I2

think that might be the best way to proceed.3

CHAIRPERSON GRIFFIS: Indeed. I think4

we'll look at this as one application. I don't think5

the two can stand alone, in fact. So, questions of6

the Board? Clarifications on the application for7

party status? Any questions on the test for granting8

party status?9

Clearly we have the property which is10

adjacent, which substantiates its unique or11

significant impact it so grants it. Any other12

clarifications? Very well. Does the Applicant13

Representative have any opposition of the application14

for party status?15

MS. GIORDANO: No opposition.16

CHAIRPERSON GRIFFIS: Indicating no17

opposition. In which case, I would move then the18

approval of the single application status of Gloria19

Brown and Emurack Brown of 2316 17th Street,20

Northwest.21

MS. MITTEN: Second.22

CHAIRPERSON GRIFFIS: Thank you Ms.23

Mitten. Any further discussion on that motion24

granting party status? In which case, I'd ask for all25
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those in favor cede by saying aye.1

(Chorus of ayes).2

CHAIRPERSON GRIFFIS: Opposed?3

(No response).4

CHAIRPERSON GRIFFIS: So it is done.5

Good, you can now have a seat and get comfortable for6

a little while. As you noted in the schedule, we will7

hear the Applicant's case. We'll go through8

Government Reports. Then, I will call on people in9

support, and then I'll call on you to present your10

case.11

Of course, during the presentation of the12

Applicants and all of their witnesses, I will ask13

whether you have cross examination questions and you14

will kind of get up and down and deal with that. Very15

well, in which case, let's go.16

MS. GIORDANO: Good afternoon Mr.17

Chairperson and members of the Board. My name is18

Cynthia Giordano, I'm with Arnold & Porter Law Firm,19

representing the Applicant. The Applicant is sitting20

to my left, Richard Naing, RWN Corporation,21

Development Corporation, Development Group, and Phil22

Esocoff is to my right, with Esocoff & Associates, and23

he's assisted by Peter Salter, sitting in the first24

row.25
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Our application is fairly simple, we've1

submitted a pretty detailed written submission, so2

we're going to try and summarize. Our presentation3

will consist primarily of an architectural4

presentation, which will be given by Mr. Esocoff, and5

then I will follow and highlight the standards for the6

variance and special exception relief.7

This project involves the conversion of a8

commercial building to a residential building with9

first floor, and a small amount of second floor office10

space. The Sitar Center is the major tenant on the11

first floor, which is a non-profit community serving12

organization, and I believe the Board has actually13

been acquainted with Sitar in a previous case and --14

CHAIRPERSON GRIFFIS: Indeed.15

MS. GIORDANO: -- fortunately for us, that16

situation didn't work out, and I think that they've17

found a new good home in this building. Then the18

remainder of the building is going to be residential19

condominium units.20

We are requesting a special exception to21

increase the height just on a small portion really, of22

the building, not even the entire building, to create23

two additional units, and 50% of the square footage of24

that additional space that we'll get will be given25
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back as affordable units within the main portion of1

the building.2

And we have been provided by the Office of3

Planning with covenant language to ensure that result.4

I think that this is one of the first cases really to5

propose that and the city has been working on language6

which will restrict the future sale of that property.7

So there won't be a windfall and there8

will be some ability to try and encourage that unit to9

stay low and moderate income over the long term. And10

the developer is completely aligned with that. The11

variance is from the residential rec space12

requirements.13

It's a variance of about 8%. It's just a14

reduction in the amount of residential recreation15

space that we're requiring, and that requirement16

applies here because of the commercial zoning of the17

property. Interestingly, if the property were zoned18

residential as is most of the adjacent area there, we19

wouldn't be subject to that requirement at all.20

So, with that, unless there are any21

questions at this time, I would like to ask Mr.22

Esocoff to go ahead and present the project.23

CHAIRPERSON GRIFFIS: Very good.24

MR. ESOCOFF: Good afternoon, Phil25
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Esocoff, Esocoff & Associates. I'll try to make this1

brief --2

MS. GIORDANO: I'm sorry to interrupt, but3

we also have a representative from Sitar that's in the4

audience that's available for questions.5

MR. ESOCOFF: -- It's a simple building6

and just to orient you, this is Kalorama Road and 17th7

Street. This map's facing north. It's an aerial8

photo I'm showing of the neighborhood and you can see9

this large building is the, diagonally across from us,10

is the roller skating rink that's used for various11

different purposes these days.12

And there's a lot of development obviously13

in this area off of and Adams Morgan now, and our14

property is this irregular shaped property shown in15

yellow that dog-legs around behind an adjoining16

commercial property, and that's good because we get17

alley access to the rear of that, or lower level, and18

we have access along Kalorama and 17th Street.19

Currently, the building is a small gray20

building shown in this photograph, taken from the21

roller rink, and it was redone in the mid 80's with22

porcelain tile and aluminum windows and has been used23

for commercial purposes, various offices, and an OT24

clinic, Occupational Therapy, Lynn Israel.25
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In fact, my son's a graduate of Lynn1

Israel Clinic, and we were asked to turn it into a2

residential property, but to use the lower level,3

which peaks out here at grade, and over there. So4

mostly it's a one story building at the corner now.5

The lower level would be the Sitar School6

and Lynn Israel Space. Next, and what we're proposing7

actually, is to add two floors to the building. One8

of things I thought was great about the proposal that9

Richard came to me with in terms of the design, was to10

maintain the 1930's building that was there.11

It was like a repair store for appliances.12

It was really the shop that supported a downtown13

business, and it was with these mushroom column14

capitols, poured concrete, so it lends itself to being15

a nice loft building, but unfortunately, the16

foundations for the building and the soils in that17

area wouldn't allow us to add more than two stories.18

And so we've never been able to actually,19

even with this proposal, be up to the full FAR. And20

you'll see in the application, what we've asked for is21

a small extra level, that's within the special22

exception guidelines, but only on a very rear portion23

of the building, which really just adds two units to24

the project.25
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So from the street really, it's three and1

a half stories at the corner, and at the southern2

edge, it's only really a three story building, similar3

to the adjoining town houses. And then down at the4

northwest corner, joining the commercial structure,5

that's where it reads as four stories from the street.6

And we're cladding it in copper. Turned7

out when it's very light, and it's actually very8

affordable long term. An elegant material. We're9

projecting steel balconies that are painted, and then10

the base of it, instead of the tile, we're going to11

clad it with an actual stone.12

It's Mankato stone, which is what the13

Museum of American Indians is being made out of and14

what a building I did on Pennsylvania Avenue years ago15

is 2401 Pennsylvania Avenue, in fact for Richard16

Naing. We made the facade of that building out of17

that stone.18

It's a dolamitic limestone, which has a19

nice warm color to it, so it would go well with the20

copper, but it's also an attractive material in a21

residential neighborhood. It's a warm and domestic22

feeling.23

Next. So, this oval shape back here sits24

above a parking structure that was built in the mid25
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1980's to provide parking off this alley on the lower1

level and off of 17th Street by driving through the2

building to the upper deck on it's upper level. So,3

we're actually covering some of that, which I think is4

a good thing, and with a three story pod, we call it,5

and it's two units.6

One on this half. One on this half. Have7

a little causeway between the two, and it hovers.8

Something like a spacecraft we think will be kind of9

fun. Also clad in copper over the parking at the10

rear. So, none of what we're asking for in terms of11

the special exception allowance to go to the extra one12

story comes anywhere near the streets.13

It's all back here in the rear area of the14

building over the parking garage, so it's many times,15

one to one set backs. And that's really what the16

special exception is for the height, and the other17

thing I wanted to talk about then is the reduction and18

recreational open space.19

And as Cynthia pointed out, we've done a20

lot of buildings in commercial zones in the city, and21

there I think the required recreational open space has22

been an important element of the project. We're doing23

several high rises right now. 400 Mass., Jefferson24

and Penn Porter, we did 15th and Mass., boast project25
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at the blue windows there.1

All of those have very ambitious rooftop2

gardens with swimming pools and grills and they're3

common amenities because those are apartment4

buildings, and there's a management company that needs5

to keep leasing units, and so they have to have this6

attractive amenity, not just because zoning requires7

it, but it's a market expectation for a truly8

luxurious building.9

There are plenty of buildings that use10

that word and really don't meet the standard.11

Condominiums are slightly different. Especially ones12

that aren't two or three hundred residents, but only13

36 residents. And in this case, because we are14

actually in a residential neighborhood, the need for15

the recreation I think is far less, and that's part of16

detail.17

But the other aspect of it is that because18

of the shape of the building, it's very hard to get19

all the recreation space, a common recreation space20

that meets the code on the roof, and if we were to21

provide recreation space inside, that really wouldn't22

be very attractive space.23

If we wanted to list space that wouldn't24

get used very much as a 23 or Condo resident and25
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numerous times, a Board member, it's almost impossible1

to get common facilities maintained by small Condo2

associations. It's hard to come to agreement.3

So, what we think we've come up with here4

is an optimal approach, which is to take the interior5

space that could be assigned to recreation space and6

use that for additional residential, and the rest of7

it for additional space for the Sitar School, which8

enhances there function.9

But we have provided some common area10

recreation space in two critical areas of the roof.11

Here, the darker green areas are the common areas,12

because those are those are the ones with the best13

views, and they're also a viable size that I think the14

Condo Association could be expected to furnish,15

landscape, and maintain successfully, without a lot of16

controversy.17

And I'll show you a case study of what I'm18

talking about in a moment. So these two have a view19

of the Cathedral from this corner, and the view20

towards the Washington Monument from this corner.21

Depends on how hazy the day is. Next.22

CHAIRPERSON GRIFFIS: Actually, before23

that goes away, can you explain the graphics of it.24

What plan are we looking at?25
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MR. ESOCOFF: This is the roof plan of the1

building.2

CHAIRPERSON GRIFFIS: And the green, light3

green --4

MR. ESOCOFF: These lighter greens are5

private terraces that aren't 25 feet wide. They don't6

really meet the regulation --7

CHAIRPERSON GRIFFIS: On the roof level8

though?9

MR. ESOCOFF: Yes, they're on the roof10

level. The matter of right height there. These are11

set back into stairways and stuff to get up to that12

level.13

CHAIRPERSON GRIFFIS: So they're accessed14

out of the units themselves to get to that level.15

MR. ESOCOFF: Right.16

CHAIRPERSON GRIFFIS: I see.17

MR. ESOCOFF: And then back in here18

there's actually an elevator that allows handicapped19

access to these two common area terraces. They are20

sort of fillet of terrace because they're actually the21

best views.22

CHAIRPERSON GRIFFIS: Okay, and we don't23

have that plan, or do we? Well, I guess we have it,24

not the same graphics.25
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MR. ESOCOFF: Probably not with, we've1

embellished it for this, and we can submit this.2

CHAIRPERSON GRIFFIS: Yes, I just need to3

understand it.4

MR. ESOCOFF: Yeah, we just wanted to make5

it clearer than that.6

CHAIRPERSON GRIFFIS: Right.7

MR. ZAIDAIN: Just to make sure I'm clear8

about terraces. So they're accessed from a stairwell9

going up from the fourth floor?10

MR. ESOCOFF: Yeah, there's like a little11

pop-up, like a clear story area in each of these units12

where you can walk up stairs.13

MR. ZAIDAIN: Okay. And what, just let me14

ask you, what drove the decision to make these two15

units circular, right there? Is it just for design16

aesthetic purposes?17

MR. ESOCOFF: Well, we tried squaring it18

off on a number of occasions, because you can imagine19

there are sort of people who would suggest it's20

cheaper to do things with straight lines, like21

Contractors.22

But whenever we did that we realized that23

squaring it off hurt site lines from other units24

nearby, and that this created something rather sexy to25
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look at actually from those units.1

So we thought it was kind of nice to have2

a folly in the backyard, in a way. And that would3

make those units especially attractive. I mean inside4

they have this nice curved wall.5

It could be very, pretty object as the sun6

came around it we thought.7

MR. ZAIDAIN: Okay, thank you.8

MR. ESOCOFF: We tried to do other shapes,9

but this seemed to keep coming up as the best thing to10

do. The views from there, though, I'll show you the,11

these are the views from the terraces along the east12

and the north of -- there's a roller rink and some of13

the high rise buildings in the neighborhood and some14

of the low rise buildings.15

But from these two specific terraces here,16

they're really the best views. One of them, don't17

forget, our building will be one floor above this18

adjoining structure.19

So it will have a view of the cathedral,20

which, on this hazy day, doesn't show up quite so21

clearly, but it is quite evident when you get up there22

and it's lit up at night. That's something that you23

can see from our roof deck too.24

And then in the other direction, from this25
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end of the roof terrace, there's a view out towards1

Virginia and glimpses of the Washington Monument and2

the fireworks on the Fourth of July.3

So, and we've actually given two of the4

best locations, actually, for the common terraces.5

I'd also add that all but, I think it's five units,6

have either balconies or their own private terraces,7

either along the roof here or here, down in this8

curved section, or up on top of here.9

So it's not as though this is the only10

show in town for people. And next I'll show you -- is11

that the roof terrace? Yeah, this is a case in point.12

Here's a roof terrace on top of our13

building, which is 2311 Connecticut Avenue. It's14

where we've lived. And this is what the roof terraces15

looked like for 20 of the 23 years we've lived there.16

Because to get people to agree to do17

anything on the roof, because it will quote/unquote18

cause leaks, or who will maintain it and how many19

people use it, proves to be an incredible obstacle in20

any kind of joint situation.21

I think if it were ground level, where the22

trees where actually growing out of the ground, that's23

not a big deal. But when you start with a roof24

terrace and irrigation and the need to replace the25
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roof every so often, it becomes quite a controversial1

part of a building's management.2

Just below here is, of course, what the3

roof looked like for about three years when, not the4

Board, but myself and my wife actually took our own5

labor and did that roof garden.6

But when that roof was replaced recently,7

this was removed and it's not come back because there8

is no common agreement on doing that.9

So, I'm very, I have a very jaundiced view10

about these kind of communal activities. And I think11

to make sure that it does happen, or that it can12

happen, you don't want to overdo the amount of area13

that condo fees are supposed to maintain the14

landscape.15

So, that was one of my points in trying to16

make this the right size terrace. Because I think17

it's important to have some common areas. Because18

people do come up here every summer, Fourth of July.19

And they occupy a very small area when they do.20

CHAIRPERSON GRIFFIS: But going right the21

recreation space, I mean a good view of the city is22

nice, but that doesn't necessarily go to what23

residential recreation space is. Or is it your24

understanding that that's what the regulations are25
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talking about?1

MR. ESOCOFF: My guess is that what the2

regulations are talking about -- because if this were3

an R Zone, which it probably more rightfully should be4

an R-5 something.5

CHAIRPERSON GRIFFIS: Right.6

MR. ESOCOFF: There would be no7

requirement, because I think it is the assumption that8

you can go out for a stroll in the evening because9

you're in a residential neighborhood with trees and10

it's quiet and there aren't a lot of office11

activities.12

CHAIRPERSON GRIFFIS: Well the density,13

isn't there an assumption that the density is14

different and perhaps if the city was planned15

correctly that in residential zones there are larger16

green spaces and open parks?17

MR. ESOCOFF: Yeah, I think in residential18

-- well, we're about a block from the Reagan Hill19

Park.20

CHAIRPERSON GRIFFIS: Right.21

MR. ESOCOFF: I think that if the city22

were properly developed, it wouldn't be so mono-23

cultural in any one particular area. It wouldn't be24

such a big issue.25
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But I know the Jefferson, which we're1

doing, is right in the thick of things. Having a2

private courtyard there that is well landscaped on a3

roof terrace would be quite a relief from being out on4

the street near the MCI Arena and all the hubbub and5

noise that can happen down there.6

It's almost impossible to talk on a cell7

phone in that neighborhood because the traffic is so8

loud. I was never quite aware of that.9

CHAIRPERSON GRIFFIS: You see residential10

recreation more as residential relief space?11

MR. ESOCOFF: Yeah, I think it's, yes, I12

think so. I don't think it's, it's really passive.13

The zoning code says properly, I think, furnished and14

something. I mean it doesn't, nobody is ever going to15

turn down your permit if you don't have planting16

designed into your roof top deck.17

In fact, nobody ever checks for that.18

And, you know, they disallow even putting a bathroom19

up there. So they almost make it uninhabitable except20

for provided a handicapped elevator access to a deck21

that could just be roof top pavers.22

I think there needs to be some thought23

given actually to some of these regulations anyway.24

But I think in a, if you looked at an R-5 --25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

159

CHAIRPERSON GRIFFIS: That's the1

importance of having a Zoning Commissioner on our2

Board.3

MR. ESOCOFF: Right. I think if you look4

at sort of the building we're doing at 10th and L.5

Now there's 90 units on a site. It's 80 percent6

coverage, I think, 80 percent.7

And there's no requirement for roof top8

recreation. Of course, it's not being provided9

because of the cost of running elevator up there and10

the marginal cost of pavers.11

But also the advise of people in the real12

estate industry that when you go to sell units, you13

have to keep the projected condo fee low. So you try14

to keep the amenities low. No exercise room, no15

nothing.16

So, in a way, I think having a17

requirement, but having it properly calibrated, would18

be a good thing for the Zoning Commission to think19

about, Office of Planning to think about in terms of20

what's the right amount and what's its real purpose21

now that we have a city with, you know, ten and 1222

story buildings and different patterns of development.23

I think it's, I actually think there's a24

sort of antiquated quality about some of the25
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regulations now. I mean I'm for having these passive1

sanctuaries and the views are great, except when you2

are looking across to areas that don't have roof top3

recreation and you're looking at mechanical equipment.4

So in some ways there needs to be some5

common understanding of what the city is after and6

then some thought about how to design that. You know,7

and I've talked about the need to actually enhance8

penthouse appearances and, you know, on office9

buildings too.10

Because they are sometimes what you're11

looking at from your residential roof top. So it's, I12

don't know, I think it's a sticky issue. I think this13

will serve the residents adequately and certainly in14

the spirit of what the zoning code requires.15

It may be better than if it were all just16

everybody's space and nothing could ever get done with17

it. I think from the street, what people will see are18

the plantings along the street level.19

On that perspective, you know. I think20

it's more likely you'll see green peeking out over the21

edge here from the street and from the pod in the22

back, then if it were a common terrace with a couple23

of plants that nobody wanted to go up and water or pay24

to maintain.25
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CHAIRPERSON GRIFFIS: Right.1

MR. ESOCOFF: Because it is expensive to2

do. It's thousands of dollars.3

CHAIRPERSON GRIFFIS: Okay, so, and how4

much total --5

MR. ESOCOFF: we are providing six percent6

of a common area.7

CHAIRPERSON GRIFFIS: But residential,8

right, is that what you're saying?9

MR. ESOCOFF: Six percent of the10

residential area of rec space on the roof for common11

use.12

CHAIRPERSON GRIFFIS: Right.13

MR. ESOCOFF: But --14

CHAIRPERSON GRIFFIS: If you added it all15

up?16

MR. ESOCOFF: Oh, I think --17

CHAIRPERSON GRIFFIS: If we added all the18

balconies and the terraces?19

MS. GIORDANO: The balconies and the20

private terraces.21

MR. ESOCOFF: Oh, then I think it's over22

15 percent.23

CHAIRPERSON GRIFFIS: Over 15.24

MS. GIORDANO: Eighteen percent.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

162

MR. ESOCOFF: Right.1

CHAIRPERSON GRIFFIS: Eighteen percent.2

That's in here somewhere, right? Okay. No, to be3

clear, I'm not allowed to count that and it doesn't go4

to --5

MR. ESOCOFF: I understand.6

CHAIRPERSON GRIFFIS: But gives a feel and7

the reality of -- look, my understanding of8

residential recreation is, and then we'll move on to9

the other things, is that it was written in old time10

where Washington adopted some of the New York ideas of11

that in a commercial space you might have all these12

commercial buildings and then you all of sudden have13

this tenement as a walk-up and there's absolutely no14

outside.15

There's no relief anywhere as you walk out16

of your place. And so certainly we want to ensure17

that there's open air and also interior recreation18

spaces opposed to this city that has blessed with19

great commercial quarters and beautiful residential20

areas and its green spaces and its parks.21

And all very close and adjacent, even in22

our commercial quarters downtown, we happen to have23

something called the Mall, which seems to have an24

awful lot of outside recreation space.25
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That being said, I think we're pretty1

clear on residential rec.2

MS. GIORDANO: I just want to add to your3

comments that part of what's unique here is this Reed4

Cook overlay.5

CHAIRPERSON GRIFFIS: Yes.6

MS. GIORDANO: And they came in and7

rezoned the area, they really rezoned this building8

commercial because it was commercial.9

CHAIRPERSON GRIFFIS: Right.10

MS. GIORDANO: But the zoning pattern in11

the area was more residential. So it's kind of a12

happenstance that this building was even zoned13

commercial.14

And, again, what you're saying and we're15

saying also, it that this building isn't a tenement.16

This Building Developer has gone to some expense to17

provide balconies where there weren't balconies.18

The private roof top terraces, I think,19

are going to be a unique feature of this development20

that's going to make it, you know, make them really21

attractive, nifty condo units in Adams Morgan.22

And we just think that it's more valuable23

green area and passive recreation area to have these24

private terraces and balconies than one common area25
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that Phil is saying is probably not going to be1

maintained and be lush and people just tend to care2

about their own little garden space more than they3

would trying to work with a whole Board to maintain a4

larger garden.5

So we think the benefit that the zoning6

regulations are speaking to is probably going to be7

greater for most, and it's going to be a majority of8

the units in this building that are going to have some9

access to green space, terrace or balcony areas.10

CHAIRPERSON GRIFFIS: Right, okay.11

MR. ESOCOFF: But, I think those two decks12

are feasibly within the realm, I think it's within the13

realm of possibility very much that those will be14

landscaped and maintained.15

Because even the people in our building16

who oppose landscaping, will accept some level of17

landscaping up on the roof terrace. But it would be18

much more akin to the two spaces we have reserved19

here.20

So, I think it's probably a better21

disposition of that open space.22

CHAIRPERSON GRIFFIS: Right. I23

understand.24

MR. ZAIDAIN: In the private terrace25
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circumstance, if it's, I mean, are those areas1

regulated by the condo regulations? Are would that be2

just, that would just be -- if somebody wanted to3

plant extensive landscaping there, they could do it.4

MR. ESOCOFF: Oh, sure. I'm sure there5

would be some, I mean it is, the roof is a common6

element.7

MR. ZAIDAIN: Right.8

MR. ESOCOFF: So, there will be some9

concern of that. But of course, if it leaks, it leaks10

into their own unit.11

MR. ZAIDAIN: That's a good point.12

MR. ESOCOFF: So, yeah, there's a certain13

plant at your own risk, I guess. There's a direct14

relationship between actions and penalties to the15

person right underneath there.16

MR. ZAIDAIN: It makes me not want to buy17

a condo.18

MR. ESOCOFF: Well, roof living is never19

easy. But it could be neighbors next door in a20

single-family development doing something horrible.21

MR. ZAIDAIN: That's right, that's very22

much true.23

CHAIRPERSON GRIFFIS: Ms. Miller.24

MS. GIORDANO: I'm sorry, go ahead.25
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MS. MILLER: I just wanted to clarify a1

couple of things. Is there like open space on the2

roof that's just not green right now, but it's still3

open for the tenants to use?4

MR. ESOCOFF: Yeah. If you go back --5

MS. MILLER: Okay, and you're not counting6

that in your recreational space?7

MS. GIORDANO: Oh, we are. We're8

providing two terraces that are going to count.9

MR. ESOCOFF: The darker green area is10

actually accessible to everyone.11

MS. MILLER: Right, okay.12

MS. GIORDANO: The Condo Association will13

be responsible to landscape.14

MR. ESOCOFF: Right.15

MS. MILLER: Okay. And the gray areas,16

what --17

MR. ESOCOFF: Oh, that's actually the top18

of the penthouse. You know, mechanical and access19

points.20

MS. MILLER: Okay, mechanical. And its21

mixed used. Is it always the condominium owners that22

have to pay for the common areas or can that be spread23

out among all the tenants?24

MR. ESOCOFF: I don't know. I'd have to25
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ask the Developer to respond to that.1

MR. NAING: The roof garden would be2

strictly residential. The commercial would not have3

access to the roof garden.4

But, you know, Meridian Park is a block5

away and commercial tenants -- and that way the6

residential would just be responsible for maintaining7

the common roof gardens.8

See, the elevator goes up to the penthouse9

is 100 percent residential. So the commercial is10

completely autonomous. They have their own lobby,11

they have their entrance.12

Residential has their own lobby with an13

elevator and their own entrance. The other thing I14

wanted to mention is, unlike most buildings in15

Washington, which maybe have 20 percent or less of16

their units as penthouses, with private roof gardens,17

12 of these units are penthouses out of 36.18

So a third of this building will have19

their own private roof gardens. The rest of the20

floors, second and third floor, will have balconies,21

sometimes two balconies.22

So even though there is common recreation23

space, most of the tenants will have their own24

recreation space, outdoor space, that they can access25
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and maintain themselves.1

CHAIRPERSON GRIFFIS: While this drawing2

is out, you had mentioned that you are not maxing out3

FAR on your statement and also in the written4

submission. Where would you have put additional FAR5

that wouldn't have exceeded the height?6

MR. ESOCOFF: Well, if the structure, if7

these structures hadn't existed, we probably would8

have dug an underground garage and extended more of9

building out and traded light well.10

We could have used the same special11

exception to actually step the building back and make12

this another floor in here. But the columns and the13

foundations wouldn't hold anymore weight.14

CHAIRPERSON GRIFFIS: I see.15

MR. ESOCOFF: The only place we could do16

it is back here because that's a structure from 1985,17

it's really open. And we can, that's the top of it18

there. We can actually needle new columns down19

through there and have this thing hover over it.20

CHAIRPERSON GRIFFIS: Right.21

MR. ESOCOFF: Cover the parking, which is22

good.23

MR. NAING: If I might add something.24

Originally this structure was the Loving Chevrolet25
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Showroom for cars. Then it was converted to a1

warehouse.2

And it has beautiful old columns that are3

70 years old. So our intent was to save that. Now,4

other Developers have looked at it and have proposed5

to the previous owner, proposed demolishing the6

building.7

Going down two stories, adding parking8

garages and building eight foot ceiling heights.9

That's why Washington, because of the height10

limitation and limitation on FAR, most Developers will11

maximize FAR, use it up.12

We have 11, 12 foot ceilings, and our13

penthouses are even higher. So, we only, a few14

stories, three stories of residential, whereas 40 feet15

height limitation, we could have done five stories,16

you know, eight foot ceiling heights.17

So we're not trying to maximize FAR, we're18

trying to create quality space. Because I think the19

new consumer is more interested in ceiling heights20

than the ones in the past where that option never21

existed.22

Washington had eight foot ceilings.23

Everybody did. Now I think people are looking at it24

and say, wow, ten foot, 11 foot ceilings, and it's a25
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better lifestyle.1

CHAIRPERSON GRIFFIS: Okay.2

MR. ESOCOFF: That's really.3

CHAIRPERSON GRIFFIS: That's it?4

MR. ESOCOFF: Yeah, that's all I have to5

say. If you have questions, I'm more than happy to6

answer them.7

CHAIRPERSON GRIFFIS: Any questions on the8

information you just heard, from the Board? Did you9

bring your sections, at all?10

MR. ESOCOFF: Oh, yeah, we have, actually,11

we have sections.12

MR. ZAIDAIN: Do you happen to have a13

rendering of the side of the building with the pods, I14

think you called them?15

MR. ESOCOFF: Well, not colored, but we do16

have --17

MR. ZAIDAIN: I know there's elevations in18

the submittal, but I didn't know if you had anything19

additional to that.20

MR. ESOCOFF: Not in color.21

MR. ZAIDAIN: Okay.22

MR. ESOCOFF: These are, it's the same23

copper vertical sheathing there as it is on the front.24

Essentially, what this drawing shows it with the, you25
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know, with the building next to it invisible, so that1

you can see the parking below, which is entered from2

the alley or from the street up here to the top deck.3

CHAIRPERSON GRIFFIS: And what's the point4

at which you established the height of the building?5

MR. ESOCOFF: It's the midpoint of 17th6

Street, actually. Which is what it was done, used in7

1985.8

CHAIRPERSON GRIFFIS: Okay. So on that9

it's going to be --10

MR. ESOCOFF: Like about here. It's not,11

it's sort of about at that point right there. It's12

only down here that the building actually even gets to13

what you could say is four stories.14

CHAIRPERSON GRIFFIS: Right.15

MR. ESOCOFF: It quickly disappears into16

gray.17

CHAIRPERSON GRIFFIS: Do you have any18

evidence, some Board concern as they reviewed this is19

if you take, obviously, the direct dimension off of20

your first floor elevation, your top elevations, you21

run anywhere from 63 to 69.5 feet.22

MR. ESOCOFF: Where is that? On the alley23

side or --24

CHAIRPERSON GRIFFIS: There's two areas25
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that were very preliminarily calculated. But if I1

take 155.65, which is one elevation, minus 218, I2

believe I'd come up with 63, would I not?3

MR. ESOCOFF: That's to the penthouse.4

CHAIRPERSON GRIFFIS: I understand.5

MR. ESOCOFF: Right, which is setback at6

more than one to one. I mean that's within the zoning7

--8

CHAIRPERSON GRIFFIS: I'm just trying to9

establish -- now that penthouse that you just called a10

penthouse is the mechanical penthouse? Okay, and11

where does that mechanical penthouse start and the12

residential begin?13

MR. ESOCOFF: It's right here.14

MS. MILLER: The other fellow needs to be15

on a microphone. He can just pick that up.16

MR. SALTER: I'm Peter Salter. I work17

with Phil Esocoff. The fourth floor comes through at18

this level. The mechanical spaces are within the19

space which is also shared by the staircases that20

belong to the fourth floor.21

And then the actual units, the compressor22

units, go in a shielded area --23

CHAIRPERSON GRIFFIS: So that's the24

mechanical penthouse that we're looking at there.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

173

MR. SALTER: Right.1

CHAIRPERSON GRIFFIS: So the establishment2

of the building height would be to the top of the roof3

or parapet on that side, correct?4

MR. ESOCOFF: Well, the technical height5

in the zone is to the ceiling of the fourth floor.6

CHAIRPERSON GRIFFIS: Right, I'm sorry.7

Right, ceiling of the --8

MR. ESOCOFF: Of the top floor, yeah.9

CHAIRPERSON GRIFFIS: Right. So if now10

I'm measuring off of that side, so it would have to go11

further. And you wouldn't --12

MR. ESOCOFF: The ceiling height of the13

additional floor we're adding on the pod is ten feet14

above that. Essentially, it's 50 feet above the15

measuring point.16

CHAIRPERSON GRIFFIS: I see, okay. So17

you're measuring point is 162.86.18

MR. ESOCOFF: It's really not so19

different, far less radical that what you'd see on,20

say, along Connecticut Avenue where you enter a21

building an it's actually the sixth floor.22

CHAIRPERSON GRIFFIS: Right.23

MR. ESOCOFF: The back side it goes down24

into Rock Creek Park. This is a mini version of that,25
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because we have a, because don't forget our, our first1

floor is completely underground at its southern, at2

the southern end of the site.3

You know, up here, where it goes, you4

know, the southern-most point on 17th Street, it's5

only a three story building.6

CHAIRPERSON GRIFFIS: Right.7

MR. ESOCOFF: And if you go to the alley,8

you can see that bottom floor is a parking level and9

then three. So it's five there. And this line, the10

ceiling height is what's 50 feet.11

And in fact our, I mean if you look at the12

special exception, the, what we call, where, you know,13

this penthouse area is actually within the occupiable14

zone that the Reed Cook overlay would allow.15

Had this been structurally capable, we16

could have been in here asking for 50 feet here, a17

one-to-one setback and then a mechanical penthouse.18

So all this mechanical penthouse is, is19

actually within the volume that a normal special20

exception would actually allow. We just couldn't21

build it here.22

We could only get it built up here where23

there's occupied spaces paralleling this mechanical24

space. And then it has just a little pop-up to take25
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care of access to it's roof.1

CHAIRPERSON GRIFFIS: Right.2

MR. ESOCOFF: It's complicated because of3

the changing grade.4

CHAIRPERSON GRIFFIS: Indeed. And that's5

why I'm trying to just walk through this so everyone6

has a firm understanding of what's happening.7

MR. ESOCOFF: Right.8

CHAIRPERSON GRIFFIS: You're reference to9

the back edition penthouse, it's, part of it is10

occupiable so it's not, we're not talking about a11

mechanical penthouse back there, even though you have,12

I'm understanding from your section, you'll have13

mechanical units on top of that.14

MR. ESOCOFF: Yeah, it's mechanical units15

and really it's just the stairwell up. It's not,16

there's not like a living space up there.17

CHAIRPERSON GRIFFIS: I see.18

MR. ESOCOFF: It's just a way to walk up.19

CHAIRPERSON GRIFFIS: Okay, it's just the20

access.21

MS. MITTEN: Could I just follow up on22

that just so I'm sure I understand everything that was23

just said. On the top drawing there, the A303B, and24

on the section where there's the, where Mr. Salter,25
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where you just pointed.1

There's a penthouse that is above the 502

foot elevation.3

MR. SALTER: There is a mechanical unit in4

the, and the compressor units are on the roof of that5

section, again shielded by a parapet.6

MS. MITTEN: Okay. Then when I look at7

that, and then I go to 206B, and I just want to make8

sure I understand what I'm seeing. There's the part,9

there's the part where the stairs come up.10

MR. ESOCOFF: Right here?11

MS. MITTEN: But then, right there. But12

then it looks like there's a wall around the outside.13

There's this sort of little oval and then there's the14

big oval.15

MR. ESOCOFF: Right.16

MS. MITTEN: And what is the space between17

the little oval and the big oval, and is that enclosed18

or what is that?19

MR. ESOCOFF: That's enclosed to keep rain20

out. I mean --21

MR. SALTER: No, the other way around.22

This small oval is enclosed, that is the mechanical23

penthouse.24

MS. MITTEN: Okay.25
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MR. SALTER: The outside is private1

terrace to those units. The staircase comes up within2

that space and exits onto that terrace area.3

MS. MITTEN: Okay. And then how -- so4

they have a terrace on their own roof basically?5

MR. SALTER: Correct, right.6

MR. ESOCOFF: You go up stairs and you7

walk out and you're on your own terrace.8

MR. SALTER: Because of the change in9

levels between the two, the pod section and the main10

building, access between the two on this section,11

there's a difference in height between this roof and12

this roof.13

So it wouldn't have been easy to have14

carried from there. So we allocated it all to these15

two units.16

MS. MITTEN: Okay. And then those are,17

those, that roof top area is enclosed by what,18

precisely? The roof top terrace for those two pod19

units, upper pod, what's that enclosed with?20

MR. SALTER: It's not enclosed, it just21

has a parapet.22

MS. MITTEN: Okay, that's all. I think23

that's all I have on that, Mr. Chairman.24

CHAIRPERSON GRIFFIS: Any other questions25
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or clarifications? Okay, let's keep moving on then.1

Who's next? Oh, I'm sorry.2

MS. GIORDANO: Basically, that concludes3

our presentation. There could be cross examination at4

this point.5

CHAIRPERSON GRIFFIS: Yes, indeed. Does6

the party in opposition have any cross examination7

questions of the testimony you've heard?8

Cross examination, of course, would be9

questioning the witnesses of the testimony that they10

have given in order to invoke mistakes or omissions or11

perhaps to substantiate your own case.12

I see, if you want to say anything, I just13

need you to be up at the table and speak into a14

microphone. But this would be the time just to ask15

them questions. Do you have any questions?16

MS. BROWN: What you're not saying, what17

you're not telling them is that --18

CHAIRPERSON GRIFFIS: Okay, let me just19

give one more direction. Anything you say at this20

point is going to be phrased as a question.21

MS. BROWN: Oh.22

CHAIRPERSON GRIFFIS: So, all you need to23

do is rework what you were about to say in a question24

directly to one of the witnesses.25
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MS. BROWN: When you start building from1

the alley down, which will go north, and where there,2

to my understanding is that you're going to start3

right there at the corner edge. Right here, of this4

building, is that true?5

MR. ESOCOFF: That wall does get extended6

up two floors. What side of the building are you7

referring to? Actually, think what's being referred8

to is, right here is, Mrs. Brown's property.9

And it actually has a wall that goes10

normal to the street leaving a little triangular space11

here. And that corner of our building would be two12

stories higher. You can see in the plan that13

property.14

MS. BROWN: So I have vents on the side of15

my house where you're going. And you're coming right16

next to my house. You're going to close my vents off17

to the house?18

MR. ESOCOFF: No.19

MS. BROWN: If you come to my property,20

that's what you're saying.21

MR. ESOCOFF: No, actually, I think maybe22

that's a misunderstanding. I think the, we're23

building along that line, but, this is the side of24

your house, correct?25
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MS. BROWN: Yes.1

MR. ESOCOFF: We're not, we can't build2

against that particular part of it because that's on3

your property. Your property line leaves a little4

triangular space there, so that's going to be there.5

We can go straight up, we can't fill in6

that space.7

MS. BROWN: No, I'm talking to the side.8

I have a --9

CHAIRPERSON GRIFFIS: Does she have a10

setback on that side of her property?11

MR. ESOCOFF: If you look at this, her12

property line is here, but that sidewall I just showed13

you is actually right there.14

CHAIRPERSON GRIFFIS: I'm sorry, point out15

the property line again?16

MR. ESOCOFF: The property line, our17

property line goes straight across there.18

CHAIRPERSON GRIFFIS: And you're building19

to your property line?20

MR. ESOCOFF: We're building, yeah, we're21

just extending that wall up so it will be three22

stories at that point.23

MS. BROWN: Right, and if I could show you24

--25
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CHAIRPERSON GRIFFIS: Could you turn the1

mic on, that's in front of you?2

MS. MITTEN: And you need to identify3

yourself for the record.4

MS. BROWN: I'm Deidre Brown, this is my5

Mom and that's her property which is adjacent to where6

they're building.7

CHAIRPERSON GRIFFIS: Okay.8

MS. BROWN: This is a picture of the9

actual property. It's not as big and elaborate as10

that, but there's two windows here on the side. And11

they're going to go up right here on the side of that12

which is actually going to block all that view.13

And the triangle space they're talking14

about is that little, tiny space right there. That's15

it, there's a bigger picture here to show you the16

little space that they're talking about.17

So, you may not be going in there, but18

that's going to go all the way up. Which, if you look19

at these pictures, it's just going to block off the20

view of, her window view and things like that. And21

the airflow, you're going to block the -- these are22

the actual pictures of the house, of the two23

properties. And where they're talking about building,24

if I could pass this, to let you see it closely.25
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It is actually going to block --1

CHAIRPERSON GRIFFIS: Can you, on that2

plan, Mr. Esocoff, do you understand where their3

windows are?4

MR. ESOCOFF: Well, yeah, they're on the5

sidewalk here.6

CHAIRPERSON GRIFFIS: That sidewalk?7

MR. ESOCOFF: Right. Which is not a party8

wall. A party wall would be there.9

CHAIRPERSON GRIFFIS: Right.10

MR. ESOCOFF: So it's, it's, I guess I, I11

don't know what you call that, a front yard or a side12

yard because it's not really --13

CHAIRPERSON GRIFFIS: Okay.14

MS. BROWN: It's a front entrance to my15

Mom's property. It's the front entrance to her16

property.17

CHAIRPERSON GRIFFIS: Not off the side?18

MS. BROWN: Yes, it's off the side.19

CHAIRPERSON GRIFFIS: It's the front20

entrance --21

MS. BROWN: It's the front entrance,22

definitely. The house is built, this is the front and23

in here, in this space, where they built that, that's24

the front door, actually. Which is going to25
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completely close that in, cause that to be an alley,1

basically.2

CHAIRPERSON GRIFFIS: Was that the3

original front door?4

MS. BROWN: That's the original front5

door, original, everything is original.6

MS. BROWN: We have a video if you want to7

see that.8

CHAIRPERSON GRIFFIS: A video.9

MS. BROWN: If you want to see it. These10

pictures show everything. And what that keeps telling11

us is that we're in accordance with the law because12

it's the property line. But they're not taking into13

consideration the airflow to my house or the view.14

And they are just going to black me out.15

CHAIRPERSON GRIFFIS: No, I understand. I16

understand. We're getting kind of far afield here for17

cross examination. Let me just have the microphones18

turned off, because that feedback really hurts me.19

All right, Mrs., I'm going to ask you20

again. On the building line on their property that21

you pointed out has fenestration, two questions. On22

the other, as you move away from the party wall23

towards the back, it cuts back in. Is there24

fenestration on those? Correct.25
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Okay, so we have fenestration on all those1

unattached, non-lot line walls. And that first2

setback wall, right, that's where the front entrance3

to that residence is? Okay, I'm clear. Any other4

questions?5

MS. MITTEN: I just --6

CHAIRPERSON GRIFFIS: Yes.7

MS. MITTEN: -- if I could just follow up8

on this. Where are you measuring your side yard and9

where are you measuring your rear yard. Could you10

turn on your microphone, please.11

MR. ESOCOFF: Our rear yards are back here12

because this is our front. And the rear yard is13

there.14

MS. MITTEN: Okay, and what's --15

MR. ESOCOFF: That's where the required16

rear yard is.17

MS. MITTEN: -- where's your side yard?18

MR. ESOCOFF: The side yard is there.19

MS. MITTEN: Okay, so why aren't you20

measuring the side yard for the wall that's coming up21

that the Browns object to? Why, it's an addition.22

MR. ESOCOFF: Because in this zone you23

have to have a side yard that's a minimum dimension or24

none.25
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MS. MITTEN: Or none, okay.1

MR. ESOCOFF: And so we're just building2

up something that would be as high as a townhouse3

being built there. It's not, I mean that's, it's an4

odd entry area, but it is a northern exposure and5

we're just building along a property line.6

If there was a three-story row house there7

it would be the same conditions.8

CHAIRPERSON GRIFFIS: Correct.9

MR. NAING: Could I say something.10

CHAIRPERSON GRIFFIS: Yes.11

MR. NAING: I tried to explain this to12

Mrs. Brown. We originally went for this project as a13

matter of right. And we're here in front of the BZA14

to ask for an additional height on the pod, which is15

ten percent of the site.16

CHAIRPERSON GRIFFIS: Correct.17

MR. NAING: The structure that she's18

objecting to is under the original building permit19

that's already been issued. Matter of right. And20

that structure is going to get built regardless.21

The question that we're here for is --22

CHAIRPERSON GRIFFIS: Okay.23

MR. NAING: -- to add an additional 2,30024

square feet in return for low and moderate and the25
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recreation. None of which affects the objections that1

the Browns have. And I tried to explain that to them.2

CHAIRPERSON GRIFFIS: Okay. Any other3

questions on the testimony you just heard? Okay.4

And, for everyone involved in this, I think there is5

some wisdom in what he just said.6

In terms of, the issues that are here for7

relief, it is those issues that, frankly, we have to8

be fairly myopic. We have to be very focused on. And9

the test for which, whether they make or not, would be10

how we will rule on whether they are granted relief on11

it.12

And the issue will become, for the special13

exception on the height, is how much that height14

increase creates some sort of detrimental impact.15

So we obviously have to look at the area.16

Yes, you wanted to say something?17

MR. BROWN: They were granted permits to18

go up on this building and they can do that without19

having a hearing like this first?20

CHAIRPERSON GRIFFIS: Yeah. For a quick21

clarification, we'll step out of our order for a22

little bit. Yes, the statement that was just made, is23

that wall that's of concern that's adjacent to your24

property is actually allowable without a public25
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hearing.1

MR. ZAIDAIN: I think the point that was2

made was, Ms. Mitten's question was about side yards.3

I mean there's no side requirement.4

CHAIRPERSON GRIFFIS: Yeah, but it's a5

larger issue of that wall which is being raised. And6

the height of which is going up which will have, will7

create some impact --8

MR. ZAIDAIN: Well, actually that's why9

there is some clarification on it. This is, if10

somebody could point here real quick.11

This is the building we're referring to12

here in the bottom left-hand corner, right? Okay.13

What's the existing condition there now, with the14

adjacent structure?15

The wall is existing like you said, right?16

It's just going up? Okay.17

MR. SALTER: The wall currently goes up18

one and a half stories, and we're building the other19

story on top of that. So that takes our fourth floor20

on that building.21

MS. GIORDANO: All within the 40 foot22

height limitation.23

MR. SALTER: Correct, correct.24

MR. ZAIDAIN: Right, and you're here25
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because you want to go over 40?1

MS. GIORDANO: Only going over 40 on the2

pod.3

MR. ZAIDAIN: On the pod, that's right.4

MS. GIORDANO: Which is the opposite end5

from where the Browns live.6

MR. ZAIDAIN: True, I understand.7

CHAIRPERSON GRIFFIS: Okay.8

MR. ETHERLY: And, Mr. Chair, if I may,9

just to clarify, if you don't -- let me come back to10

the pods. Because I think the Chair's clarification11

following Mr. Naing's comments were good.12

If you don't go, if you don't get the13

additional height on the pod, that doesn't change the14

layout of the, the bulk of the remaining mass. You15

can still go forward, it's just, you lose, I want to16

make sure, you lose, what, two units?17

MS. GIORDANO: We lose two units and then18

the, you know, 50 percent of that square footage would19

low, moderate income units that are provided in the20

main building.21

MR. ETHERLY: Okay.22

MS. GIORDANO: So there would be no23

requirement for low, moderate income units.24

MR. ETHERLY: Okay. And then as far as25
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recreation, there's no, is there, there's roof top1

recreation on the pod, just for those two units that2

would be there or there's none on that top?3

MS. GIORDANO: If we lost those units,4

well, basically we're asking for two things. The pod,5

the additional level on the pod and then the reduction6

in the residential recreation space.7

If we're not able to get the variance,8

there would be a hardship. We would have to provide9

some residential rec space probably inside. We could10

either do it on the roof and lose the gardens.11

Also there's some difficulties in doing12

that because we wouldn't meet some of the minimum13

width requirements for the residential recreation14

space on the roof, so we might need a variance to do15

that.16

MR. ETHERLY: Okay, okay.17

MS. GIORDANO: That's a problem. Or our18

other alternative would be to put the residential rec19

space inside. Then we would not be able to give that20

expansion area to the Sitar Center because that's the21

only area Sitar can really expand into. Lynn Israel22

has an existing lease, and so Sitar is limited to23

taking whatever is left over on the first floor.24

Or we'd have to put it on the second floor25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

190

in between some residential units, which we think1

would not be a desirable thing and probably wouldn't2

get used.3

So if we're able to get the reduction of4

the residential rec space, we would be able to provide5

more residential area, instead of residential rec6

space inside.7

MR. ETHERLY: Okay, okay. That answers8

it. But there's no residential rec space that,9

there's no residential rec space that you're putting10

on top of the pod?11

MS. GIORDANO: No. We're proposing to12

make private gardens there.13

MR. ETHERLY: For there, okay. Thank you.14

Thank you, Mr. Chair.15

CHAIRPERSON GRIFFIS: Anything else? Yes.16

MS. MILLER: I hesitate to ask this, but17

did you look at the option of not building out to the18

property, all the way to the property line that comes19

next to the Browns?20

CHAIRPERSON GRIFFIS: But there's an21

existing wall there now.22

MS. MILLER: There's an existing wall, I23

know. But that's coming down and they're rebuilding.24

CHAIRPERSON GRIFFIS: No.25
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MR. NAING: No, the existing 19391

structure and the footings below it stay.2

MS. MILLER: Oh, I see.3

MR. NAING: There is no structural way to4

build a wall any further in. This is an existing5

building.6

CHAIRPERSON GRIFFIS: Right.7

MR. NAING: Built in 1939. We're building8

on top of it.9

CHAIRPERSON GRIFFIS: Okay.10

MS. MILLER: Okay, thank you for11

clarifying that for me.12

CHAIRPERSON GRIFFIS: Good. All right,13

let's move on to Office of Planning's report.14

MS. BROWN-ROBERTS: Good afternoon Mr.15

Chairman and members of the Commission. I am Maxine16

Brown-Roberts, representing the Office of Planning.17

The subject site has a base zoning of C-2-B, and is18

within the Reed Cook overlay district. The buildings19

in C-2-B district may be entirely for residential use20

or a mixture of commercial and residential uses.21

The purpose of the RC district is designed22

to protect existing housing, provide for new23

development, and encourage small scale business24

development that does not affect the residential uses.25
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The overlay restricts building heights in the C-2-B1

District to 40 feet, and in addition, 50% of the2

additional space should be dedicated to low to3

moderate income residents and the criteria outlined in4

section 1403.1 are met.5

The Applicant has met these criteria in6

the proposed mixture of residential and non-7

residential uses advance and supports of the RC8

overlay by providing new houses and non-residential9

uses that will serve the local community. Of the 3610

units, two will be dedicated to low to moderate income11

residents.12

The existing building has two story13

parking garage accessed by 17th Street in the alley to14

the west of the site. The entrances have functioned15

efficiently and will continue, and with the new uses16

on site, pedestrian exit, access to Sitar Center, and17

the condominiums will be from separate entrances along18

Kalorama Road, and will not conflict with vehicular19

access.20

The Applicant has proposed 38 parking21

spaces. 35 of the residents, and three for the ground22

floor uses. A majority of the users of Sitar Center23

will walk to the center, therefore parking should not24

be a problem. Trucks and other service vehicles will25
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utilize on street parking that is available along1

Kalorama Road and 17th Street.2

The Sitar Center will also be able to3

utilize lifts to enable each space to park three cars4

for a total of nine spaces, and will therefore meet5

the needs of the center. The proposed residential use6

will not introduce any excess of noise into the area.7

The conversion of the existing building to8

mixed use development will benefit the community, as9

it will accommodate residents as Esocoff funds Reed10

Cook overlay, and it'd also be the home of the Sitar11

Center that provides a service as well as being a12

cultural center for the neighborhood.13

Even with the additional two floors, the14

general size and scale of the building will be within15

that which is permitted in the underlying zone. The16

area that exceeds the height limit is a small portion17

of the building to the rear that will not affect18

adjacent properties.19

The proposed uses on the property will be20

more beneficial to the neighborhood as the prior21

offices uses, which were closed in the evenings and22

activity on the site was limited. Regarding the23

requested variance from the recreation requirement,24

the subject site is unique due the exceptional25
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situation caused by the shape of the lot, the1

transformation of the building from commercial to2

residential use, and the fact that a portion of the3

building is being converted from commercial to4

residential use.5

Also, the Sitar Center has some special6

space requirements that need to be accommodated in the7

building. These factors combine to cause a practical8

difficulty to the Applicant in meeting the9

requirements of the zoning regulation. Trying to meet10

all of the requirements could result in a loss of the11

number of units or space that is crucial to the12

operations of Sitar Center.13

Granting the variances from the14

recreational requirements will not impair the intent,15

purpose, and integrity of the zoning regulations. The16

Applicant has provided some recreational space and in17

addition, many of the units have private terraces.18

The Sitar Center has also agreed to make19

space available to residents of the condominium or20

neighborhood organizations for meeting on a21

prearranged basis, and the Adams Morgan Neighborhood22

offers many opportunities for recreational enjoyment23

in close proximity to the site.24

The Office of Planning therefore25
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recommends that the Board of Zone Adjustment approve a1

variance and a special exception requested with the2

condition that the Applicant provide a covenant for3

the privation of the low and moderate income housing.4

Thank you Mr. Chairman.5

CHAIRPERSON GRIFFIS: Thank you very much.6

Questions from the Board? You had one comment I was7

looking for clarification on. Talking about the8

residential recreational space and the test to it, in9

terms of the reasonable or exceptional conditions.10

You talked about the building code11

requirements and it created some of the conflict.12

What were you meaning there. It's on page six. The13

second paragraph in.14

MS. BROWN-ROBERTS: I think that was15

talking about more of having to provide the elevator16

that goes to the top of the, on the roof, so that sort17

of minimizes the space there.18

CHAIRPERSON GRIFFIS: Oh, in terms of19

public access.20

MS. BROWN-ROBERTS: Right.21

CHAIRPERSON GRIFFIS: I see. Okay. All22

right, and I'm sorry if I've missed it in all of the23

other submissions, but the paragraph right above that,24

there was one of the proposed users has special space25
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requirements that need to be accommodated in this1

building, and what was that referring to?2

MS. BROWN-ROBERTS: I think what I was3

trying to get at is that the Sitar Center is not your4

usual office space layout that exists right now, and5

they're bringing in theaters and that sort of thing.6

So those sort of things--7

CHAIRPERSON GRIFFIS: I see.8

MS. BROWN-ROBERTS: they need to have9

space for the kids.10

CHAIRPERSON GRIFFIS: I see. Okay, and11

you also met with the Reed Cook Neighborhood12

Association, correct?13

MS. BROWN-ROBERTS: Yes, that's correct.14

CHAIRPERSON GRIFFIS: Any other questions15

from the Board?16

MS. MILLER: I have a question.17

CHAIRPERSON GRIFFIS: Yes.18

MS. MILLER: Procedural question. Will we19

be getting a copy of the covenant regarding the low20

income and moderate income housing?21

CHAIRPERSON GRIFFIS: Oh.22

MS. MILLER: That's the condition that the23

--24

MS. BROWN-ROBERTS: I have submitted some25
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information to the Applicant and I haven't yet seen1

anything, so I don't know what's the status of that at2

this time.3

CHAIRPERSON GRIFFIS: Well, I think that's4

an excellent point that is probably going to come up5

further on, but I would think that we would need to6

see that, as it relates to fulfilling the Reed Cook7

overlay requirements.8

MR. ZAIDAIN: Is that a covenant that's9

recorded with the property? Is that what we're10

talking about?11

MS. BROWN-ROBERTS: That's correct.12

MR. ZAIDAIN: That's your recommendation?13

CHAIRPERSON GRIFFIS: Yes, there was14

testimony speaking about the Office of Planning has15

come up with excellent ideas of how they could16

covenant this on a condo that would maintain and17

ensure the affordability over a length of period of18

time.19

MS. GIORDANO: Right, on my understanding20

it would recorded on those two condo units. We're21

proposing --22

CHAIRPERSON GRIFFIS: Right. Maybe two23

simple pieces --24

MS. GIORDANO: -- two condo units. Right,25
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and I was thinking that we would probably submit that1

covenant as a condition to getting a building permit.2

MR. ZAIDAIN: Well, yes, because it seems3

to me, I think in your submittal you said you're not4

sure if it's going to be one or two units.5

MS. GIORDANO: It's a square footage6

requirement. It's 50% of the square footage that we7

get.8

CHAIRPERSON GRIFFIS: Right. No matter9

how many units there --10

MS. GIORDANO: We could certainly share11

with you what the Office of Planning suggested to us12

and maybe the condition could be very specific as to13

what the language would be.14

MR. ZAIDAIN: Right.15

MS. GIORDANO: It just seems a little16

premature at this point to actually draft the covenant17

without having an approval and --18

CHAIRPERSON GRIFFIS: Okay, and we're a19

little bit caught, because we have often a lot of20

applications that come in and say look, we're21

providing affordable housing. We ask them what that22

is, and they say, well, whatever we can get for it,23

and someone can afford it. So --24

MS. GIORDANO: No, it was our intention to25
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use the standards. There are very specific standards1

in the City as to what low and moderate income means.2

The percentage --3

CHAIRPERSON GRIFFIS: You mean the HUD4

standards for income?5

MS. GIORDANO: It's HUD standards.6

CHAIRPERSON GRIFFIS: Okay, what level of7

--8

MS. GIORDANO: It's 60% of the median9

income, is considered moderate income.10

CHAIRPERSON GRIFFIS: So you're hitting11

that lower community of moderate income.12

MS. GIORDANO: Probably so.13

CHAIRPERSON GRIFFIS: Okay, that's all. I14

think some idea of what we're talking about.15

MS. GIORDANO: Okay.16

CHAIRPERSON GRIFFIS: This animal of17

affordable--18

MS. GIORDANO: Right.19

CHAIRPERSON GRIFFIS: -- housing is very20

undefined.21

MS. MITTEN: Mr. Chairman?22

CHAIRPERSON GRIFFIS: Yes? I'm sorry, go23

ahead Ms. Mitten.24

MS. MITTEN: On the subject, you know,25
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there's a concern that this restriction should survive1

over a period of time.2

MS. GIORDANO: That's the covenant3

language that we're talking about.4

MS. MITTEN: And I understand that, and we5

a sort of lengthy discussion on this subject because6

we had an amenity in a PUD, that was proffered that7

was very similar to this, and the Office of Planning8

worked with the Applicant to involve DHCD, because if9

you have a covenant that the two parties that are10

transacting business don't have any interest in11

fulfilling, then you need an outside third party to12

really give it some teeth.13

And, I believe we've accomplished that in14

the 5401 Western Avenue, Planned Unit Development, and15

that's the kind of a condition that I would like to16

see adopted for this type of special exception relief17

because in the future, someone who had purchased the18

building as an affordable, or purchased a unit as an19

affordable unit, and has the opportunity to sell it to20

somebody as a non-affordable unit, who's going to be21

calling the cops? You know, no one.22

CHAIRPERSON GRIFFIS: Right.23

MS. MITTEN: It's not in their interest to24

do that.25
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CHAIRPERSON GRIFFIS: But it also seems to1

fulfill a larger principle of what affordable housing2

is is getting an income level into the housing market3

and enable them to move on.4

MS. GIORDANO: Right.5

CHAIRPERSON GRIFFIS: As opposed to moving6

someone in and saying this is what happens --7

MS. GIORDANO: What we'd envision was a8

split of the windfall, would be between the proceeds,9

the profit would be shared, 50-50 by the individual10

that sells the unit and then the housing trust fund.11

CHAIRPERSON GRIFFIS: Got you.12

MS. GIORDANO: So it's not a huge windfall13

but the person is, you know, there not getting a14

rental unit. They're getting an opportunity --15

CHAIRPERSON GRIFFIS: Right. Exactly.16

MS. GIORDANO: -- to build some equity and17

to you know, liquidate some of that equity in the18

future.19

CHAIRPERSON GRIFFIS: And you said --20

MS. MITTEN: Well, that's a different21

provision, actually, then, that's a different --22

MS. GIORDANO: And that's what we had23

discussed with the Reed Cook Neighborhood Association24

as well.25
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CHAIRPERSON GRIFFIS: I think you have to1

have something like that --2

MS. MITTEN: That doesn't preserve. I3

believe that's not --4

MS. GIORDANO: But there would be a5

limitation on the sale.6

MS. MITTEN: Can I just finish my thought?7

MS. GIORDANO: I'm sorry.8

MS. MITTEN: I don't' believe that's9

consistent with the intent of the Reed Cook overlay,10

which is preserve affordable housing in this location.11

So, well, you can submit it, and we can take a look12

at it.13

MS. GIORDANO: Okay.14

MS. MITTEN: But, I mean, I would be15

advocated for something that approximates what we had16

used in the previous PUD, as meeting the full intent17

of the overlay.18

MS. GIORDANO: Okay, the bottom line is19

that when we met with the Reed Cook Neighborhood20

Association, we discussed different ways of achieving21

this. We said to them, really, you know, this is kind22

of where we think it should be, but you know, it's23

really up to the Board, and you know, we're just a24

vehicle here, and if the Board has a different25
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provision, that's fine.1

We didn't want to get hung up on that2

aspect holding up the rest of it, so we are flexible.3

We'll propose what we think is appropriate and then4

the Board can decide.5

CHAIRPERSON GRIFFIS: That's taking a big6

risk. Okay.7

MR. ETHERLY: Mr. Chair, one final8

question for Office of Planning. Back on the special9

exception for the height requirement, the Office of10

Planning notes in it's report, at page one, at the11

bottom, that when you look to the south and the west12

of the subject site, predominately looking at two and13

three story town homes.14

Did the Office of Planning take a look at15

what the impact would be of the additional height on16

the pod as it related to the rear of those town homes17

that, from the overhead photograph would be those18

properties that front Ontario Road N.W.19

MS. BROWN-ROBERTS: Yes, on the site visit20

out there and I tried to envision, you know, what21

would the impact of having the buildings there, and22

when I looked at it, at the time of the day that I was23

out there, I don't think that that would be blocking24

the light coming into that area.25
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CHAIRPERSON GRIFFIS: Well, it's to the1

north of all those town houses isn't it?2

MS. BROWN-ROBERTS: Right.3

CHAIRPERSON GRIFFIS: So the sun's behind4

that building. Is that correct? The sun is below5

building.6

MS. BROWN-ROBERTS: The sun's below the7

building.8

CHAIRPERSON GRIFFIS: Right.9

MS. BROWN-ROBERTS: Right.10

CHAIRPERSON GRIFFIS: The sun is going to11

run like this.12

MS. BROWN-ROBERTS: Right, I really didn't13

think it would have an impact.14

MR. ETHERLY: Well, I appreciate the15

Chair's familiarity with the movements of the sun.16

CHAIRPERSON GRIFFIS: Well, I'm just going17

from the north on the site drawing.18

MR. ETHERLY: That's all. I don't mean to19

make light of it, but I just wanted to get a sense. I20

mean clearly, it's going to occur to you to take a21

look at the impact.22

MS. BROWN-ROBERTS: Right. It was a23

concern of ours, so --24

MR. ETHERLY: Okay, but there was nothing25
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that raised significant concern to the Office of1

Planning.2

MS. BROWN-ROBERTS: No.3

MR. ETHERLY: Thank you. Thank you Mr.4

Chair.5

MS. BROWN-ROBERTS: Your welcome.6

CHAIRPERSON GRIFFIS: My pleasure. Okay,7

now lets go on to the -- Oh, I'm sorry. Does the8

Applicant have any questions of Office Planning? Does9

the party in opposition have any cross examination of10

Office of Planning? Do you have the Office of11

Planning's report?12

I'm sorry. I should have gotten that out13

to you before they gave it. Do we happen to have an14

extra copy right up here, and Mr. Moore, can you15

provide that? She actually, has gone through the16

entire report, so I think you understand and heard all17

of the issues that are in this, but it's well worth18

taking a moment and looking at that.19

There's also an excellent aerial20

photograph, and then attached, I believe attached to21

that one also is the type of parking lifts that are22

being proposed, which I'm not sure they have any23

bearing on what we're doing, but absolutely24

interesting.25
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Let's go on to then ANC-1C which was1

recommending approving Exhibit Number 25 and a report2

was timely filed. Is the ANC representative here3

today? Is there a Reed Cook overlay district4

representative here today? In which case, do you want5

to just highlight any significant items mentioned?6

MR. ETHERLY: No, I'll just highlight once7

again, Mr. Chair. At Exhibit 25, a May 6, 2003 letter8

from the Advisory Neighborhood Commission 1C. A9

public meeting was held on Wednesday, April 2, 2003,10

of which notice was duly and properly given. Eight11

members were present at the time the vote was taken,12

thus constituting a quorum and resolution was adopted13

in support of the proposed project, and I believe --14

let me see where the vote was reflected.15

The proposed resolution of support of the16

project was adopted by a vote of seven to zero with17

one abstention, Mr. Chair.18

CHAIRPERSON GRIFFIS: Thank you.19

MR. ETHERLY: And that communication was20

signed by Alan Roth, Chairperson ANC 1-C.21

CHAIRPERSON GRIFFIS: Ms. Giordano, did22

you meet with the Reed Cook Association? You did. I23

mean, I know you've mentioned that. The direct24

question, we don't have any submission from them. Is25
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that your understanding.1

MS. GIORDANO: Yes, I'm just going to let2

Mr. Naing. I think we met with them on several3

occasions.4

CHAIRPERSON GRIFFIS: Okay, I don't want5

to take a lot of time with this.6

MS. GIORDANO: We were actually not7

present when they voted. We met them a number of time8

beforehand, but it was our understanding that there9

was e-mail that they confirmed that it was unanimously10

voted on, and I think they communicated that directly11

to OP.12

MS. BROWN-ROBERTS: That's correct. They13

did give me call to let me know they did vote, yes.14

CHAIRPERSON GRIFFIS: We don't have15

anything in writing from that, but I just wanted to16

clear that up. Okay, that being said, let's move on17

then. Is anyone here to give testimony in support of18

the application today, testimony in that support of19

Application 17009?20

If not, lets go to the parties in21

opposition, the Browns. This would be your22

opportunity now, to present your case. If you23

wouldn't mind coming forward.24

MS. BROWN: Okay, I wasn't -- I didn't25
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understand that he said he had the permission to1

increase because we never got any information or2

anything like that to let anyone know that it would3

block me in. No air will blow through my back or4

front entrance if he comes there to his property line.5

When I first saw the building coming up, I6

thought it would start at the alley and go north to7

Kalorama Road, because before when they tried to do8

this, this is all they would allow them to do. You9

know, to use that building down there, not right there10

at my house.11

The company before was given permission to12

put the parking lot there, and it was a certain size,13

but when this company came along, they extended it,14

which means that the exhaust fume would also enter my15

house, because it did last year through the windows or16

whatever.17

To me it's unhealthy, what they want to18

do, only because I'm concerned about the airflow and19

the air quality surrounding my house. That's what I20

wanted to say.21

MR. BROWN: See, because when this22

building goes up, it takes away so many doors and23

windows from the house. It takes away the back exit.24

My understanding with that, we were coming here to25
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fight that.1

CHAIRPERSON GRIFFIS: Yes.2

MR. BROWN: I didn't know that they could3

just get permission just to go up and block my doors,4

and block my windows in, without even talking to me.5

CHAIRPERSON GRIFFIS: Yes.6

MS. BROWN: Or sending us a notice.7

MR. BROWN: He's explaining to you that8

the views and the gardens that he's trying to give9

these people his roof, but he's taking away from me,10

and everybody else in the neighborhood to give it to11

them, and I don't think it's fair.12

MS. BROWN: And that's the home zone13

that's facing that building as well.14

MR. BROWN: There's a house on the other15

side of the street, when he go up three stories, he's,16

right now from half my window, I could look over this17

roof and down the street. If he builds it up, I will18

only have a view of a wall.19

CHAIRPERSON GRIFFIS: What's your20

estimation? Where on your house does the existing21

wall lie? I mean, just describe it to. If you go out22

your second floor window?23

MR. BROWN: If you go up the steps,24

there's a window here --25
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CHAIRPERSON GRIFFIS: Halfway in between1

first and second.2

MR. BROWN: Halfway in between, and then3

you go halfway in between that one and that one at top4

right there, which you can see the corner of. The5

window's going to be gone.6

MS. BROWN: First floor and second floor.7

MS. BAILEY: Mr. Brown?8

CHAIRPERSON GRIFFIS: Can you be under9

microphone?10

MR. BROWN: That window will face a wall11

so you can no longer look down the street. If you12

look down the street, you can only see the wall if13

there's that building coming up.14

MR. ZAIDAIN: Is the entrance or whatever15

it is that's on the angled part of your building, is16

that the back door or the front door or what?17

MS. BROWN: That's the front.18

MR. BROWN: That's the front door.19

MS. BROWN: The back entrance go into a20

little space, but they still build that building next21

to me.22

MR. ZAIDAIN: There's not a door that23

faces 19th?24

MR. BROWN: 17th Street?25
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MR. ZAIDAIN: Or 17th.1

MR. BROWN: Yes, well, the entrance is on2

17th Street, but it comes out and comes in.3

MS. BROWN: A triangle.x4

MR. BROWN: It's like a --5

MS. BROWN: It's like a angle. It's like6

a triangle that you walk into, and that's where the7

window is.8

CHAIRPERSON GRIFFIS: What's the -- you9

say there's a window mid-floor, which is off the10

stairway. Right?11

MR. BROWN: Yes.12

CHAIRPERSON GRIFFIS: On the landing.13

Now, what's the one above that.14

MR. BROWN: This is a room here --15

CHAIRPERSON GRIFFIS: What room?16

MR. BROWN: -- and there's a window. It's17

a bedroom, and it's the window right below this one.18

CHAIRPERSON GRIFFIS: -- stop right before19

the bedroom?20

MR. BROWN: No, this wall is going up to21

here. This window is going to be no good anymore22

So when they're below here, it's going to be no good23

anymore, when they build that wall.24

MS. BROWN: Which is the first floor and25
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the second floor. The building that exists already1

closed in my back entrance, half of the dining room2

window and the basement. So, that's this part you see3

here. From 2316 14th Street, just blocked me right4

into a angle, so I have a strip about this wide going5

straight up for airflow or whatever.6

CHAIRPERSON GRIFFIS: Yes. That's okay,7

we have your photograph.8

MS. BROWN: They have copies of it.9

CHAIRPERSON GRIFFIS: Those are the ones10

that are attached to your application. Correct?11

MS. BROWN: Yes.12

MR. BROWN: Yes.13

MS. BROWN: Yes, and we're also concerned14

about the traffic going in and out the garage space15

too, which is right next to my entrance. The parking16

in the rear before, because it was commercial, we just17

had that in the morning and at five in the evening,18

but the exhaust fumes still seeped through our house19

or through the windows.20

You know, with those two parking garages21

back there, and when the other company got permission22

to do that, we was noticed about that anyway, but they23

took into consideration to give us a easeway, so we24

had a exit through our rear as well.25
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But now with they increased it, since he1

has been there, and has blocked in 2316, 2314, and2

2312, we have no exit at all, because he just backed3

it up because it was at his property line. So, it's4

just blocked us in.5

CHAIRPERSON GRIFFIS: You mean the6

previous owner allowed you to cross onto his property7

to gain access to the public alley?8

MS. BROWN: Yes, they gave us an easeway,9

because at first he wanted to extend it all the way,10

it's like an easement.11

CHAIRPERSON GRIFFIS: Is there something12

recorded?13

MS. BROWN: I don't know14

CHAIRPERSON GRIFFIS: That they gave you15

permission?16

MS. BROWN: --because first he had it out17

like that and then when the neighbors complained about18

it, he took it down and pulled it back in.19

CHAIRPERSON GRIFFIS: Okay.20

MS. BROWN: He pulled that in,21

CHAIRPERSON GRIFFIS: So you don't have22

any real access to the alley.23

MS. BROWN: I don't have anything for24

that.25
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CHAIRPERSON GRIFFIS: Right.1

MS. BROWN: But I'm sure it should be2

somewhere recorded or whatever.3

CHAIRPERSON GRIFFIS: You think there was4

a recorded easement?5

MS. BROWN: I'm thinking there was because6

otherwise, I don't understand why he agreed to do it,7

because he had it out, extended it out just like this8

company have, and then he took it down.9

CHAIRPERSON GRIFFIS: Could have been a10

nice guy.11

MS. BROWN: Okay. Okay, I'll agree with12

you there.13

CHAIRPERSON GRIFFIS: I think it's --14

MS. BROWN: I don't know, you know.15

CHAIRPERSON GRIFFIS: -- if it's something16

fairly substantial, that if it was recorded as an17

easement on the deed or however it's done, these18

lawyers know that. I think they ought to look at it.19

MS. BROWN: Yes, because we have no exit20

at all now to the alley.21

CHAIRPERSON GRIFFIS: If there's an22

easement, that's not an issue for us. That's not our23

jurisdiction, but it would not be allowed to be built24

on. Obviously it would be recorded right of way or25
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however they define it, and so the building wouldn't1

go to that, and so I think the Applicant will2

obviously look into that and ensure that that is or3

isn't the case. Okay. What else do you want to bring4

to our attention.5

MS. BROWN: Okay, it's just that it affect6

the lighting, the light that flows. Like I said, and7

the airflow to my house.8

CHAIRPERSON GRIFFIS: Is currently, the9

wall enclosure that runs across the rear portion of10

your property, is that open to the cars and to the11

garage? Is there? I mean --12

MS. BROWN: That's the rooftop right13

there. The opening is down here at the end is where14

the parking is back here.15

CHAIRPERSON GRIFFIS: Yes.16

MS. BROWN: But this is the building.17

This is his building here, 17th and Kalorama comes18

right here, and this is the house next door to me19

which is 2314 which closes me in, to give me that.20

But this building was built like that so the airflow21

would come in.22

That's why it was that height. The codes23

before. They just took it up to a certain height and24

that was it, to allow that airflow to that building.25
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CHAIRPERSON GRIFFIS: Is the garage level1

open to the adjacent properties? Yes it is, and it's2

defined by you can just give me yes or no's and I'll3

put you on the record. It's defined by just piers and4

the bay is open. Yes? Just say yes or no and I'll5

get to you. Just come up then. Here uncut this is6

going to be easy.7

MR. NAING: It's a two level parking8

garage.9

CHAIRPERSON GRIFFIS: Okay.10

MR. NAING: The lower level is covered by11

the second level. The second level is open to the12

air, but the pod will be built above the second level,13

but it will only be --14

CHAIRPERSON GRIFFIS: No, I understand15

that. So, the first level is what?16

MR. NAING: It's open to the air, but it17

has a roof.18

CHAIRPERSON GRIFFIS: No, I know, I know.19

I just, I want the wall, the vertical wall on the20

adjacent properties.21

MR. NAING: It's open. You just have your22

piers, the bays are totally open.23

MR. NAING: Correct.24

CHAIRPERSON GRIFFIS: Much like your25
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elevation on Kalorama Road.1

MR. NAING: Correct.2

CHAIRPERSON GRIFFIS: Okay. Okay, what3

else?4

MS. BROWN: I'm really concerned about the5

air quality too.6

CHAIRPERSON GRIFFIS: Air quality.7

MS. BROWN: But he said he already had8

permission to -- you know, I thought I was fighting9

that as well, you know, with the garage and the fumes10

from the cars coming in seeping into our house and11

stuff.12

CHAIRPERSON GRIFFIS: Right.13

MS. BROWN: And another thing I wanted to14

tell the Board too is that a few people got the notice15

about the zoning hearing. When canvased the16

neighborhood --17

CHAIRPERSON GRIFFIS: Yes.18

MS. BROWN: -- to ask them about them,19

they said no one had received this notice that I got20

in the mail.21

CHAIRPERSON GRIFFIS: Did you notice the -22

-23

MS. BROWN: So what I did, I copied them24

and gave, you know, passed them out, but I just was25
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able to do it, you know, last week.1

CHAIRPERSON GRIFFIS: Did you notice the2

big orange sign pasted to the building?3

MR. BROWN: It's kind of behind a4

dumpster, you can't really see it.5

CHAIRPERSON GRIFFIS: Your mic needs to be6

on.7

MR. BROWN: It's kind of hidden behind a8

dumpster, you can't see it unless you walk on the9

sidewalk, which they have a fence to appear that the10

sidewalk is closed. You really cant see it from the11

street unless you walk around the dumpster.12

MS. BROWN: So you're thinking no.13

CHAIRPERSON GRIFFIS: Okay, but you14

received in the mail --15

MS. BROWN: Yes.16

CHAIRPERSON GRIFFIS: -- your17

notification.18

MS. BROWN: And another complaint they19

have because of the hearing time, they were saying20

they couldn't get off from work, but I was told this21

is the way it's done anyway. That's this is when the22

hearing is.23

CHAIRPERSON GRIFFIS: Yeah, so, we take24

off work to be here, frankly. Let's look at, okay,25
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anything else?1

MS. BROWN: I would like to know the2

height of the building now, to the point to where it3

is now. What is the height?4

CHAIRPERSON GRIFFIS: The height of the5

building as calculated for the zoning regulation?6

MS. BROWN: No the one, as it exists now.7

CHAIRPERSON GRIFFIS: Oh. What is it? I8

got to have you on a mic if you're going to say9

something.10

MR. NAING: It's approximately 17 feet11

high at that point. It's about here.12

CHAIRPERSON GRIFFIS: I see.13

MS. BROWN: And so when you go up, are you14

going to the height of my building, or are you coming15

below this building here, this window here? Are you16

going to let this window stay?17

MR. NAING: The window does not get18

touched because the window is on the side wall, but19

the window does go up higher than that, yes. It goes20

up to 40 feet.21

MS. BROWN: 40 feet.22

MR. NAING: Correct.23

MS. BROWN: From 17 feet to 40 feet?24

MR. NAING: No, 40 feet from the -- so25
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another, roughly another 13 feet.1

MR. ETHERLY: If I may, Mr. Chairman, I2

think --3

MS. BROWN: Another 23 feet.4

MR. ETHERLY: I think that the difficulty5

that you're hearing from us is, as you heard in the6

testimony, there's a certain height that the Applicant7

can go to as a matter of right.8

MS. BROWN: Okay.9

MR. ETHERLY: And I understand that it10

creates, it further compounds a difficult situation11

for you, given how your building is situated in12

relationship to the subject property, but I think13

there's almost close to nothing that we can do about14

that, because the Applicant is within their right to15

take the building up.16

Now one of the things that is of interest17

to me from your party application is, and I'm18

referencing in particular, the submission that was19

provided by you Ms. Brown, and I'm sure that it20

applies to both of you, and that is, you do speak21

about the impact of the parking garage, of that22

portion of the building as it relates to your ability23

to enjoy your property, so to speak.24

MS. BROWN: Right.25
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MR. ETHERLY: And what is before the Board1

is a request to increase the height for that portion2

of the property. Now, as it relates to, as that pod3

portion of that property, or the garage portion of the4

property relates to your property, the windows that5

are just barely visible on the photo illustration that6

was provided by the Applicant, from those windows, can7

you also see the parking structure of the subject8

property as well?9

MS. BROWN: We can see his parking lot.10

We can see that parking lot down below.11

MR. BROWN: Right here there's a back12

porch that's not up now, but you know, if he built13

this up, all of this field will be gone now.14

MS. BROWN: From our library looking over,15

I won't see anything but his wall.16

MR. ETHERLY: So as far as your property,17

once again, at 2316 17th Street, you have a back porch18

which faces in the direction of --19

MR. BROWN: The garage.20

MR. ETHERLY: -- the garage structure.21

MR. BROWN: Yes.22

MS. BROWN: Yes.23

MR. ETHERLY: Okay, so presently, what's24

your view now, as it currently exists. You can see25
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the --1

MS. BROWN: You can see the cathedral on2

all --3

MR. BROWN: We have all this view right4

here now.5

MR. ETHERLY: Okay, okay, and it's your6

belief that based on what you've heard, and based on7

what you've seen of the plans, that if the additional8

height goes up, on that portion of the property, you9

would lose that view.10

MS. BROWN: Yes, I'm going to use that11

view when he pulls this up.12

MR. ETHERLY: Okay.13

MS. BROWN: I think so.14

MR. ETHERLY: Thank you. Thank you Mr.15

Chairman.16

CHAIRPERSON GRIFFIS: Does the Applicant17

have any cross examination? Very well, thank you very18

much. We appreciate this.19

MR. BROWN: Thank you Mr. Chairman. Thank20

you Board.21

CHAIRPERSON GRIFFIS: Let's move on then22

to closing remarks, rebuttal, witnesses.23

MS. GIORDANO: I'm sorry, are you ready?24

We just had a few rebuttal comments. Mr. Naing, would25
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you speak to whether or not you've attempted to1

contact the abutting property owner?2

MR. NAING: Yes, I have tried to speak to3

Mrs. Brown, by coincidence it turns out that I met one4

of her sons. I don't think this one, but another son5

on a job and I asked whether we could speak and6

anyway, what I would have explained to her is the7

matter of right structure above the parking garage8

would block that view.9

The additional height would make no10

difference as far as the view that she's discussing.11

So the matter of right project that we were planning12

to build would block that view. There's no question13

about it, because she is only -- the parking deck,14

second floor parking deck is the same level as her15

main level and so the structure is about 17 feet16

above.17

We're going up to forty feet as a matter18

of right, so since that forty feet would be higher19

than her town house, that Cathedral view would have20

been blocked by that forty feet. There would be no21

difference between the forty and the fifty feet, as22

far as that view is concerned.23

Secondly, there is no easement. Michael24

Minkoff sold the property to me. We have a completely25
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clean title. There is no easement on record.1

Thirdly, even if Michael Minkoff gave an easement, her2

land is blocked by the existing building masonry wall,3

and the neighbor's yard, which a new fence went up.4

So, she has literally like four inches of5

open space. Just enough to peak in between the6

neighbors yard and where our structure ends, before7

the parking garage begins. So there is a tiny little8

gap that's exposed to the parking garage, no more than9

six inches.10

The garage sort of begins where her rear11

yard ends, so her rear yard is completely locked off12

by the side of this existing building. So the view13

she's talking about from her back window is over her14

fence into this narrow space, and that will be blocked15

by the matter of right parking structure.16

CHAIRPERSON GRIFFIS: Okay.17

MS. GIORDANO: Mr. Esocoff, do you have18

anything to add to that?19

MR. ESOCOFF: Yes, I mean, I guess I'm20

sympathetic to what the Browns have to say but,21

there's is a midlocked town house which has benefitted22

by someone not building up there all these years, but23

now the City's flourishing again and people want to do24

build up their properties within the zoning25
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regulations and so a direct view to the north is1

blocked from that window, but it's not completely2

blocked.3

There still is an oblique view out to the4

street. They have a full exposure along the street on5

the front of their house, and so that is an additional6

window in a corner condition, or on a stairwell7

landing, which is not a -- it's nice, but it's not an8

essential characteristic of it.9

It's certainly not the question raised in10

this case, because it's a matter of right condition.11

So, it's nice that they've had a corner window all12

these years, but they still would have front windows13

along the street for that same location. That was one14

thing, and as Richard pointed out, the additional15

height we're here discussing today is well above what16

will already block that particular view.17

And I guess I've lived in apartments on18

the back of buildings, and I'd like it if there were19

no buildings around me, but that's sort of a condition20

your faced with sometimes. And the other thing I'd21

say is that the new structure, whether matter of right22

or higher, is located north of their property so23

there's no shadows cast on their property by a24

building in that situation.25
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So there will be light and air, but there1

just won't be, and there wont be shadows from southern2

light being now blocked by northern property. And the3

last thing I'd add is I think it's my experience that4

the same number of parking spaces that exist now are5

pretty much what we'll need in the future, and that6

residential parking in neighborhoods like this, where7

people move into town to walk to work are actually8

less active and have less traffic than a commercial9

lot, where people are coming and going to visit an10

office, or arriving in the morning around nine and11

then leaving at the end of the day.12

A lot of residents simply store their cars13

when they live in the city and they don't all rush off14

to work at the same time. So, I'm not sure that there15

will be any increase in vehicular activity on the16

site.17

MR. NAING: One year ago, the building was18

100% occupied commercial office building with a19

parking garage that was completely full. That same20

parking garage exists today and will be occupied by 3621

residential units with cars that probably get used22

more likely on weekends than any other time.23

CHAIRPERSON GRIFFIS: Right. Okay, and24

there are statements to that fact in the written25
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submission, and I appreciate it. I think it is a good1

comparison to look at a commercial parking structure2

in a residential parking area.3

MR. NAING: There is also Lynn Israel's4

space separates the parking driveway from the Browns5

residence. So there is a commercial structure and a6

commercial space occupied, that is between the Brown's7

house and the driveway. So it is not immediately8

adjacent to the Brown house.9

As a matter of fact, Lynn Israel has an10

entrance that's between the Brown house and the11

parking garage entrance.12

CHAIRPERSON GRIFFIS: On the first floor?13

MR. NAING: On the second floor. Right14

next to the entrance of the Brown's.15

CHAIRPERSON GRIFFIS: I see. Oh, I see16

what you're saying.17

MR. NAING: So they are not immediately18

adjacent to the driveway, as Ms. Brown has --19

CHAIRPERSON GRIFFIS: But there's no risk,20

but you're not putting any window right on that wall,21

right in that foyer as you come into Israel's.22

MR. ESOCOFF: It's a private wall.23

MR. NAING: It's a private wall, we're not24

allowed to.25
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CHAIRPERSON GRIFFIS: Well, you'd take a1

risk if you do it, but you can certainly do it. Okay.2

Very well. Anything else?3

MS. GIORDANO: I've asked Rhonda Buckley4

to join us at the table. She's the Executive Director5

for the Sitar Center, and I think there was a question6

from the Board to the Office of Planning about what7

the special use requirement was for that space?8

CHAIRPERSON GRIFFIS: Yes, that was mine.9

MS. GIORDANO: Okay.10

CHAIRPERSON GRIFFIS: We don't need11

anything further on that.12

MS. GIORDANO: Okay.13

CHAIRPERSON GRIFFIS: I just want to know14

what they're referring to. Okay. Anything else? I'm15

sorry. Anything else?16

MS. GIORDANO: No, thank you.17

CHAIRPERSON GRIFFIS: Very well. Thank18

you very much. Okay, I would recommend that we just19

set this for a quick decision making, or rather set20

this schedule quickly for a decision making.21

And then we just ask for submissions. I22

don't think we need full blown findings and23

conclusions, but rather maybe summations of facts from24

both the Applicant and the party in opposition. Is25
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that amenable to the Board? Everyone, yes?1

MS. MILLER: That includes the information2

about the covenant?3

CHAIRPERSON GRIFFIS: Yes, right. I'm4

adding on to the things that we're going to submit.5

But rather than laying out the full findings of fact6

and conclusions of law. Okay. Yes, sir.7

MR. ETHERLY: It might also be helpful,8

from the party Applicant and I want to be real clear9

about this request because it doesn't need to be a big10

production.11

I know you came prepared with your video.12

What might be helpful is to the extent you want to13

provide in pictures that kind of further illustrate14

the relationship of the subject property to your15

property, in particular as it relates to the rear, the16

rear view or vista of the garage area, as well as kind17

of, I'd like a better sense of the relationship of18

your front to the side of the subject property.19

That might be helpful. It doesn't have to20

be a zillion pictures. It doesn't have to be --21

CHAIRPERSON GRIFFIS: Well, let's be real22

clear. Take a picture from across the street of their23

full elevation. Give us the, where the building is24

next to it.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

230

And I'm glad Mr. Etherly brought it up, I1

was going to get to this. I wanted to get to actual2

submission and then I'll get into the details.3

You mentioned a video, and the only issue4

why I kind of moved along quickly with it is, no, not5

time. Listen, every case will take as much time as it6

needs.7

I'm not going to cut anybody off. If8

you're going to submit a piece of evidence, I need 209

copies. And we run into this a lot that people come10

in with one video.11

If I get the video then these guys don't12

see it and the Applicant doesn't get to see it and,13

you know, I never return my videos to my local video14

store, so it just gets to be problematic.15

So if you want us to look at the video16

before we deliberate on this, you'll need to provide17

20 copies just like evidence submission.18

It maybe much more strong, in what Mr.19

Etherly is talking about, photographs, still20

photographs that's easily copied and obviously the21

contracts can be visible enough. Now, let me, I'll22

jump then to my end and then I'll let you know when23

it's all submitted.24

All this information, anything that you25
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provide us into the Office of Zoning, also needs to be1

served on the Applicant. Before you leave, if you2

don't already have it, you need to know where you3

serve things.4

Then you will have to do that. If we come5

into deliberation and it hasn't been done, there are6

huge problems with that.7

Clearly, we're going to have certain8

submissions that are going to go, and you're going to9

be served also. They're going to go back and forth.10

We may have some response time on some of11

these submissions, I don't know yet. But we'll get to12

that. So with, let's, Ms. Bailey, if you wouldn't13

mind listing again what we're asking for in terms of14

submissions, and then let's go to the dates when15

they're due.16

MS. BAILEY: The findings of fact,17

photographs, as appropriate, and a copy of the18

covenant that the Applicant intends to enter into.19

Those are the three items that I have, Mr. Chairman.20

CHAIRPERSON GRIFFIS: Good, thank you. I21

say we set this for June 3rd?22

MS. BAILEY: Yes, sir.23

CHAIRPERSON GRIFFIS: As part of our24

deliberations. Yes?25
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MS. GIORDANO: Does the Board want us to1

take a look at alternative covenants, like the 54102

Western Avenue case or --3

MS. MITTEN: That's what I would be4

asking.5

MS. GIORDANO: Okay.6

MS. MITTEN: But I'm just --7

MS. GIORDANO: So we could even provide8

more than one alternative. But, I mean it's a9

philosophical issue and we just, you know, we don't10

want to hang up the case on that.11

CHAIRPERSON GRIFFIS: If you want to do,12

look, you can take a rifle shot or you can do a13

shotgun.14

MS. GIORDANO: Okay, all right.15

CHAIRPERSON GRIFFIS: But, let me say, the16

only two things I think are important, well the17

critical piece we all agree on is that the affordable18

units, one, are an important, it is an important19

aspect, it's important to make any urban area mixed20

income and diverse.21

Now, there's going to be a difference,22

clearly evidenced on the Board already, in the fact of23

you, you design things for the units, the square24

footage or do you design things for people.25
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And so if you design things for the units,1

it's going to be how do you maintain those units at an2

affordable level forever, or you look at an affordable3

unit as introducing a person into the ownership world.4

So those are the two types of options.5

MS. GIORDANO: Okay. All right. Then I6

just want to also put on the record that we would be7

very willing to meet with the neighbors and we will8

attempt to meet with them about improving the wall9

adjacent to them.10

CHAIRPERSON GRIFFIS: I think that's an11

excellent --12

MS. GIORDANO: So hopefully they'll talk13

to us about that.14

CHAIRPERSON GRIFFIS: I think that's an15

excellent submission to think about, and also if16

there's screening, you know, availability for that17

wall if that's, I don't know all the details of that18

and that's not where, you know, we can actually get19

into.20

But perhaps that's a discussion that's21

worth having. Even if it's a green wall and some ivy22

or something. And the Reed Cook Association may want23

to weigh in as they wrote the overlay and have the24

affordable housing aspect in to what they were25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

234

actually intending.1

Okay. Yes. We're at the petition on the2

3rd, which would put submission until, Ms. Bailey?3

MS. BAILEY: May 23rd, Mr. Chairman, to4

give as much time as possible. And then responses5

would be due the 28th. Cynthia? Mrs. Brown, did you6

understand? May 23rd to file the information that you7

would like for the Board to have.8

And then you can respond to anything that9

is filed in the record by the 28th of May.10

CHAIRPERSON GRIFFIS: So basically on the11

23rd you are going to receive everything that they've,12

they're putting into the record, and they're going to13

receive everything that you put into the record.14

And then we give you another couple of15

days to do brief submissions responding to what16

they've put in. The video. In terms of the17

submissions, Ms. Bailey, is that also the requirement18

for the final submissions that counts?19

MS. BAILEY: It's preferable Mr. Chairman20

to have --21

CHAIRPERSON GRIFFIS: Okay, that is it. I22

don't care with that aspect of it. But, yes, I would,23

that would be the number that you need to submit in.24

Okay, everyone clear? Clear on dates?25
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Current submissions and what's happening? Applicant1

also? Excellent. Yes.2

MS. GIORDANO: I just want to add one more3

thing for the record. I spoke to the owner once and4

that was in reference to him purchasing my property.5

CHAIRPERSON GRIFFIS: Okay.6

MS. GIORDANO: I haven't been able to get7

in touch with him since. And that entrance that he's8

talking about for the Israel Office, is just wide9

enough for door space to go in.10

CHAIRPERSON GRIFFIS: Okay.11

MS. GIORDANO: That's what's blocking12

that, and the driveway.13

CHAIRPERSON GRIFFIS: Good.14

MS. GIORDANO: But I have pictures of15

that.16

CHAIRPERSON GRIFFIS: That's excellent.17

That will be part of the submission. Just to be18

formal Ms. Brown, of course we have procedures and19

times and everything.20

We do that because this is somewhat of a21

quasi-judicial proceeding, so now I have to ask22

whether the Applicant has any cross examination of the23

testimony that you've just heard.24

Not seeing any, if they have any rebuttal25
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testimony of further closing remarks that became1

evidence out of that testimony. If not, I think we2

can move on.3

We will hear from all of you before the4

third and we will set this for decision, as I said, on5

June 3rd. On June 3rd, it's our public meeting.6

There is no further testimony or personal requirements7

to be here in person.8

It is deliberation of the Board, by the9

Board, and we'll make a decision at that point. So10

you're welcome to be here, but there is no11

participatory timing for that.12

Good, thank you all very much. Appreciate13

you walking us through this complex and interesting14

project and hope you all enjoy the day.15

Let's be prepared and get ready to call16

the case, but let's take five minutes and let the two17

Applicants move in now.18

(Whereupon, the foregoing matter19

went off the record at 3:26 p.m.20

and went back on the record at21

3:45 p.m.)22

CHAIRPERSON GRIFFIS: Okay. Let's resume23

and we can call our next case in the afternoon.24

MS. BAILEY: This is an appeal, Mr.25
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Chairman, and members of the Board, and it's of the1

Kuri Brothers, Inc., Number 16947.2

And it's pursuant 11 DCMR 3100 and 3101,3

from the administrative decision of J. Gregory Love,4

Administrator of Building and Land Regulation5

Administration, Department of Consumer and Regulatory6

Affairs, for allegedly, illegally revoking the7

issuance of the Certificate of Occupancy Number8

B00181657, for an automobile service center in the C-9

3-A District of premises 4221 Connecticut Avenue,10

N.W., Square 2051, Lot 5.11

Mr. Chairman, all of the witnesses have12

been sworn in and this is a continuation of a case.13

There's no one, no new person to be sworn in this14

afternoon and there is a request.15

There is a motion, Mr. Chairman, from ANC16

3-F, prior to the beginning of the case this17

afternoon.18

CHAIRPERSON GRIFFIS: Good. Thank you19

very much, Ms. Bailey, I appreciate that. My20

understanding is this. We'll take up the motion21

first. I have notes that indicate that cross22

examination of Ms. Perry will continue, because that23

was not completed, if I'm correct.24

Then we would go to, I believe the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

238

Appellee was going to finish the last pieces, and then1

the Appellant's case, Intervenor's case, then we'll2

have the rebuttal and closing remarks by the Applicant3

or correct, the Appellant.4

MR. BARDIN: Mr. Chairman.5

CHAIRPERSON GRIFFIS: Yes.6

MR. BARDIN: We'd like to ask you to,7

instead of that, to go back to the regular order. And8

the regular order, as you know, is Appellant first,9

that's Kuri Brothers.10

Appellee, second, that's the government,11

DCRA. ANC third, that's the government ANC Branch and12

Intervenor fourth.13

The reason we took the other order when we14

met April 8th, let me remind you, was a problem of15

people being available and not available.16

There was a, the Zoning Commissioner had17

to leave early. The Corporation Counsel had to leave18

early. And so we went out of order as an19

accommodation.20

But I'd very much like to ask, on our21

behalf, that we go back to Appellant first, every22

Appellant, and make sure that you know what their case23

is and they've had their chance.24

Frankly, the exhibits that they25
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distributed on April 8th, are not in your file.1

Instead they filed a composite exhibit 40, which is in2

your file. And let's do this in a regular way.3

MR. GREEN: Your Honor, if I may heard.4

Mr. Chairman, excuse me, please. Matthew J. Green,5

Jr., for the record. If I might be heard.6

I'd like to add that as the Appellee, it7

would appear that if we are forced to put on our case8

first, that we in effect are appealing against our own9

decision, which really makes no sense, logically.10

Now I would remind the court of that11

ancient legal mantra that he who is searched must12

prove. And that's what an Appellant should do. And13

that's not what's going on in this instance.14

We understand, of course, because of the15

circumstances that occurred the last time why they16

were taken out of order. Well we certainly would17

request that the order of Appellant putting on their18

case and the Appellee responding, that that order be19

followed.20

CHAIRPERSON GRIFFIS: Did we not start21

with some of your case already?22

MR. GREEN: You started with some of my23

case, Mr. Chairman, because of the circumstances of24

the last --25
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CHAIRPERSON GRIFFIS: So you want to stop1

and then screen, rework it all, start over, and then2

continue on.3

MR. GREEN: Absolutely right. Absolutely4

right, sir.5

CHAIRPERSON GRIFFIS: Okay.6

MR. BARDIN: Well, not to start over.7

Then everything that's in the record --8

MR. GREEN: No.9

MR. BARDIN: -- is in the record, but just10

to make sure that --11

CHAIRPERSON GRIFFIS: I understand. Let's12

move on. Yes?13

MS. DAMARI: First of all, I disagree.14

This is Tamir Damari representing the Appellant. I15

disagree with their characterization of why we took16

the order we took.17

I will say this. And this is a function18

particularly of they way this proceeding is played19

out.20

CHAIRPERSON GRIFFIS: You want to go back21

to the original order or do you want to maintain the22

order we established?23

MS. DAMARI: From what I understood, and I24

know the record will reflect this, there was going to25
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be, Mrs. Perry was going to testify and then Mr. Green1

indicated that he was going to call a Mr. Tory Bello,2

who I once had the opportunity to cross examine.3

It is our contention, and with this I'll,4

that since this is a de novo hearing, it is not our5

burden. You can't, I cannot be an Appellant for6

purposes of, strictly purposes of a burden, but then7

this be a de novo hearing.8

And the burden for me, in effect, to9

disprove, to prove my own innocent. I have, I have, I10

disagree with their characterization of what the11

burden is in a de novo hearing. De novo means exactly12

that.13

CHAIRPERSON GRIFFIS: Okay.14

MS. DAMARI: So what I would suggest is15

for us to proceed on the, on the schedule that16

everyone agreed to. I mean if you look at the record,17

no one said they'd have a problem with that.18

CHAIRPERSON GRIFFIS: Mr. Bardin, state19

your position and then we'll move on. So that's, so20

your position is maintain the same.21

MS. DAMARI: Correct.22

MR. BROWN: Mr. Chairman.23

CHAIRPERSON GRIFFIS: Yes.24

MR. BROWN: And I'll be brief. Patrick25
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Brown for the Intervenor, Charles E. Smith1

Residential. And we keep coming back to the -- and2

we're mixing apples and oranges.3

Mr. Damari talks about a de novo hearing.4

That's fine. That's the scope of the hearing. But5

we're in the context of a BZA Appeal. It's an appeal6

of an administrative decision made by the Department7

of Consumer and Regulatory Affairs.8

CHAIRPERSON GRIFFIS: Right.9

MR. BROWN: There can be no doubt that in10

that context, the zoning regulations, the zoning act,11

make the Appellant, Mr. Damari's client.12

It also, the regulations and the zoning13

act impose upon him the burden of proof. And so for,14

we've opened this up to de novo, which means we're15

starting over on the facts.16

CHAIRPERSON GRIFFIS: Mr. Brown, what do17

you think that Mr. Damari has to prove?18

MR. BROWN: Well, Mr. Damari is19

challenging the revocation of the Certificate of20

Occupancy.21

CHAIRPERSON GRIFFIS: Right.22

MR. BROWN: He's challenging that. And he23

has to prove or his burden of proof in the first24

instance is to prove that, for whatever reason he25
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chooses to claim, that that revocation was improper.1

CHAIRPERSON GRIFFIS: Okay.2

MR. BROWN: That's, because that's,3

otherwise we're talking about, I mean, my clients, the4

city and the ANC, we're not challenging DCRA's5

decision. In fact, we think the decision is correct,6

and that's why we're here supporting them.7

So, again, putting this in the proper8

context, it's the burden and the monkey is on Mr.9

Damari's back.10

CHAIRPERSON GRIFFIS: Okay.11

MR. BROWN: And the reason why in the12

regulations they lay out an order in appeals --13

CHAIRPERSON GRIFFIS: Right.14

MR. BROWN: -- is to reflect that. That15

the Appellant bears the burden, they go first, they16

have to put on their case, and then the other parties17

come along.18

Not so much, they don't have their own19

burden other than to challenge the Appellant's case.20

CHAIRPERSON GRIFFIS: Okay. What's also21

in evidence in this case and makes it a little bit22

specific, which actually I don't have an understanding23

of why this is such a big concern.24

But there's in evidence of the case that25
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there is not a firm understanding of why the CFO was1

revoked. There's facts, believe me we understand2

everything that's happening, but if there's a question3

that's raised about why is it, is it so problematic to4

have a presentation of the facts of why it was.5

What was observed? We started to hear a6

lot about that. What that interpretation of what was7

observed was done, and why it was revoked.8

And then there is the case after. That's9

one potential opinion, right? The reverse is somehow10

Mr. Damari puts on his entire case stating that11

clearly they're operating within the scope of the12

regulations, how could they have every been revoked.13

So that's my understanding.14

MR. GREEN: Mr. Chairman, I'm sorry, I15

yield to my colleague.16

CHAIRPERSON GRIFFIS: My understanding17

must be wrong to get all that response.18

MR. BARDIN: Mr. Chairman, my basic19

difficulty is that Kuri Brothers hasn't put on a case20

on why they claim they were working within --21

CHAIRPERSON GRIFFIS: We know that. We've22

been waiting for that.23

MR. BARDIN: Number two, the issue here,24

unlike the previous appeals by Kuri Brothers, which25
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were under different statutes passed by the D.C.1

Council and not by the act of Congress that normally2

governs appeals through this board, which was of3

course created by act of Congress.4

The other cases were appeals from ALJ's5

decisions in which you were looking at the record6

before the ALJ, and the last time around, frankly, the7

judgement of three members you excluded from8

intervention, both the ANC, which I'm representing,9

and the Intervenor.10

But this is an entirely different case.11

The burden on Kuri Brothers is to convince this Board,12

in administering the zoning regulations, that they are13

entitled to a CFO under the zoning regulations.14

The question under the ruling you made15

earlier in this case, with the advice of Corporation16

Counsel, is not, is not to judge the rationale of DCRA17

in issuing or revoking, except as it sheds light to18

you as a Zoning Commission's court.19

A very unique and interesting agency,20

court, this Board created by Congress. You have to21

decide. You have to decide whether this operation,22

which has been described to you by witnesses from DCRA23

and which Kuri Brothers are certainly free to describe24

to you.25
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And which our witness has described to the1

extent of their advertising whether this operation2

qualifies for a CFO or not. And we're entitled to an3

independent judgement by the Board.4

CHAIRPERSON GRIFFIS: I disagree. I don't5

think that's what we're deciding at all. I think6

we're deciding whether the revocation of this CFO was7

done properly or not.8

Whether there was an error in the9

revocation. Now some of the substance of that goes to10

whether it's properly being operated. Look, we can11

waste the rest of the afternoon, so let's be12

definitive.13

MR. GREEN: Mr. Chairman, just let me say14

this. The Agency, Department of Consumer and15

Regulatory Affairs, took an action. It took it to its16

Director. It took it through its --17

CHAIRPERSON GRIFFIS: I'm just trying to18

establish the order. We're not going into the case19

here.20

MR. GREEN: I understand. The only thing21

I'm saying, Your Honor, is, I mean, Mr. Chairman, is22

that the standard in an Appellant setting is clearly23

erroneous use of discretion against the manifest24

weight of the testimony and evidence presented.25
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That is the burden of the Appellant. But1

for the actions of the Agency, the Appellant would not2

be filing an appeal.3

CHAIRPERSON GRIFFIS: I understand that.4

MR. GREEN: And that's what has to not be5

forgotten. We are the Appellee, not the Appellant.6

CHAIRPERSON GRIFFIS: Very well. Clearly,7

there's a lot of ways we can do this. Let me turn it8

over to my Board and ask them what they would like to9

do.10

MS. MITTEN: Mr. Chairman.11

CHAIRPERSON GRIFFIS: Yes.12

MR. BROWN: Mr. Chairman, can I just take13

one second because what concerns me is, and this is14

throughout this case, is we've kind of been making it15

up as we go along.16

And there were logistical reasons why we17

took it out of order. But I get real uncomfortable,18

because I'm used to living by the rules, and I think19

the Board, the rules that serve the Board for, since20

the regs were written in 1958, and we don't have that,21

there's nothing unusual about this case from what it22

is.23

It's an appeal of a zoning decision, an24

administrative decision. And I think if we let25
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ourselves get away from the regulations, which spell1

it out. One, who has the burden. And two, the order2

of the case.3

The reasons for both those being there4

that were done by people in Congress --5

CHAIRPERSON GRIFFIS: Okay.6

MR. BROWN: -- and I get concerned because7

we make logistical changes to accommodate witnesses8

and timing, but if we turn the hearing upside down and9

basically by changing the order you're changing the10

burden of proof.11

CHAIRPERSON GRIFFIS: I understand.12

MR. BROWN: And you may not intend to. So13

I'd like to, I think we're on safe ground. I can14

guarantee you we're on safe ground if we go back to15

the regs and they tell us exactly what we need to do16

and how we do and what order. So, that's all I'm17

going to say.18

CHAIRPERSON GRIFFIS: Okay.19

MR. GREEN: Mr. Chairman, I would also20

direct your attention to the appeal --21

CHAIRPERSON GRIFFIS: I don't think, we22

don't need any more argument.23

MR. GREEN: All right.24

CHAIRPERSON GRIFFIS: The Board is fully25
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understanding of everyone's position. Not to mention,1

how we were chartered or established by the Congress.2

Ms. Mitten.3

MS. MITTEN: Mr. Chairman. I agree that4

we should return to the order after we conclude with5

the cross examination of Ms. Perry, for the reasons6

that have been stated.7

And, you know, Mr. Damari has said a8

number of things, by way of sort of introducing his9

position, including that he doesn't know why the10

Certificate of Occupancy was revoked.11

He doesn't know why we're here. And if he12

wants to make the case that he was never properly13

notified of the basis for the revocation, he can do14

that.15

And then all the government would have to16

do is have us read one sentence in the June 27th,17

2002, letter, and the case would be over.18

So, instead, Mr. Damari has a burden to19

show why the basis for the revocation was incorrect20

and then the government must respond to the allegation21

that that basis wasn't proper.22

CHAIRPERSON GRIFFIS: Okay.23

MS. MITTEN: So, if he has not, if Damari24

has nothing to say on that point, then I think we can25
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finish up in about five minutes. So, but the order is1

very important, otherwise we'll be here, perhaps2

needlessly, for hours.3

CHAIRPERSON GRIFFIS: Very well. Others?4

MR. ZAIDAIN: Yes, I have a valid5

question, and I'd like, if possible, to get Corp.6

Counsel engaged in this for a second as our legal7

advisor.8

We keep hearing all these, these questions9

brought up based on the fact that this is a de novo10

hearing. It's my understanding that the only time11

that this Board hears non-de novo hearings, if I can12

use that phrase, is when it's a civil infraction, and13

there's been an ALJ ruling below. Is that correct?14

MR. BUFFO: To my knowledge, that's right.15

MR. ZAIDAIN: Yes, that's my understanding16

as well. And I think it's pretty clear, this is not a17

civil infraction. This is an appeal from an18

Administrator's decision.19

MR. BUFFO: Correct.20

MR. ZAIDAIN: Just like everything else21

that comes before this Board. So I personally don't22

understand why we frankly waste the first hour of this23

hearing trying to get the Appellant to understand that24

he needs to make a case.25
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Because that is what everybody does that1

comes before this Board with a non-civil infraction2

case.3

CHAIRPERSON GRIFFIS: Okay. Others?4

MS. MILLER: I'd like to say, for the5

benefit of the parties and for the record, that I just6

joined the Board today and I've read part of the7

record, but not the whole record in this case.8

But it appears to me that it's not a good9

idea to deviate from the normal order of presentation,10

and I'd be in favor of going back to the normal order.11

However, it may be, there may be good12

reason to finish up a segment that's been started.13

MR. ETHERLY: Just to round out the14

comments, Mr. Chair, I'm in complete agreement with my15

colleague, Ms. Mitten's, Ms. Mitten's position.16

I definitely think, you know, as we17

conclude this current component that we're on, let's18

just get back to the order.19

I mean we're getting near put up or shut20

up time. And the drum roll has been long and it's21

been loud, and it's time for Mr. Damari to put on a22

show. That's what I'm looking for. Thank you.23

CHAIRPERSON GRIFFIS: Okay. I think it's24

fairly clear in which direction the Board would like25
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to go, in which case we will do that.1

We'll finish up with two, yeah --2

MS. DAMARI: I would like to respond in3

this sense. There was no indication given at the4

prior hearing that this, the order was a provisional5

order, the order that we were --6

CHAIRPERSON GRIFFIS: Well, based on the7

fact that we changed it to begin with, it would be a8

common understanding that we could probably change it9

again. Wouldn't it?10

MS. DAMARI: I --11

CHAIRPERSON GRIFFIS: But, go ahead.12

Quickly.13

MS. DAMARI: Well, I think the record will14

reflect that the order, that the order was set the15

last time. I think, I think the record will clearly16

reflect who is, the anticipated testimony that was17

given.18

Again, that Ms. Perry would finish and19

then Mr. Bello would be examined. And I was quite20

clear in indicating that I could establish a lot of my21

points through Mr. Bello.22

CHAIRPERSON GRIFFIS: Okay, it was also23

quite clear that Mr. Bello might not be coming in24

person.25
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MS. DAMARI: That is not what the record,1

I assure you that is not what the record will reflect.2

And it puts me in a bad position.3

Because, frankly, as far as I understand4

it, and I researched this. For example, this Board5

does not have Subpoena power, from what I understand.6

CHAIRPERSON GRIFFIS: That's correct.7

MS. DAMARI: And someone can correct me if8

I'm wrong. So if I want to bring Mr. Bello here, I9

can't.10

CHAIRPERSON GRIFFIS: That's correct.11

MS. DAMARI: And it seems like the12

proceeding today is -- I'll stop on that. That, I'll13

stop on that point. But I think the record will14

reflect what it says and then I would like to reserve15

all objections on those grounds. Thank you.16

CHAIRPERSON GRIFFIS: Ms. Perry. Oh, just17

to be definitive for the record, I think the Board18

spoke in what they were intending. So we will go to19

Ms. Perry, finishing up the cross examination, and20

then resume the normal order of appeals for this21

Board.22

MS. PERRY: Excuse me, I thought you just23

said you were going to take up David's motion first?24

CHAIRPERSON GRIFFIS: Oh. Oh, that is25
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true. Okay. But get comfortable, don't go anywhere.1

MS. PERRY: I won't, I promise.2

CHAIRPERSON GRIFFIS: Okay. All right.3

First of all, we have a motion, a motion of ANC 3-F to4

affirm the order of the Appellants to cease and desist5

in request for stipulation and admission.6

First of all, Mr. Bardin, looking over the7

motion from the ANC, I'm not sure what we can do with8

this at this point.9

First of all, a cease and desist operation10

is beyond our jurisdiction. There is steps to be11

taken if that is the direction one wanted to have12

accomplished.13

But this Board is not the one to bring14

that up to. And in terms of the other pieces to it15

and some of the memorandums report of affirmation, I16

mean really aren't you asking us to decide the case17

before we go through the entire hearing?18

That's my comment. Let me hear from other19

members of the Board if they have other20

understandings.21

MR. BARDIN: Could I respond quickly?22

CHAIRPERSON GRIFFIS: No, I'm going to23

listen to my Board first, Mr. Bardin, and then we'll24

get you to respond to everybody at once. Any other25
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comments from the Board?1

MR. ETHERLY: Mr. Chair, I think I agree2

with your assessment as it relates to the meat of the3

motion. I mean, I think perhaps the part that's4

actionable by this Board is essentially distilling the5

motion into, into the request of an affirmation of the6

ZA's, of the revocation.7

I think the cease and desist component, I8

think you adequately stated that that's probably well9

outside of our purview. The stipulation and admission10

component, I would hazard a guess that you probably11

wouldn't get that from Counsel for the Appellant.12

And that probably would leave us simply13

with the request to affirm the decision. Essentially,14

almost a Summary Judgement Motion, in essence.15

CHAIRPERSON GRIFFIS: Others? Mr. Bardin.16

MR. BARDIN: Mr. Chairman, the motion to17

affirm is what we call a dispositive motion. It18

disposes of a case. It does express a suggestion as19

to how we'd like to see your final decision20

articulated.21

I would not expect this Board to rule on22

that motion before it had given our opponent, the23

Appellant, a reasonable opportunity to respond. So I24

did not expect that he would rule on the motion.25
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Two, on the order to cease and desist, I1

respectfully disagree with the comment of the Chair,2

and I hope it wasn't a ruling of the Chair, and I hope3

you will get guidance from Corporation Counsel on the4

question before you reach that ruling.5

The statute which Congress passed6

expressly, and we quote the statute here, and we lay7

out in Appendix A, gives you, this Board, the8

authority, the authority to exercise all of the powers9

of the officer who's decision is being appealed.10

So I hope you will look into it. But11

again, I don't expect you to rule on that today. If12

you do rule on that today, I respectfully reserve the13

right to seek sue sponte review by the Zoning14

Commission.15

And if need be to, although ANC's may not16

appeal, there are ways which ANC's Commissioners can17

go to court. Three, and finally, on the proposed18

stipulation of omission, I just suggest to you that19

when you get to the regular order and Kuri Brothers is20

there, you invite them to simplify this case for you21

by admitting, for purposes of this case, that they22

are, quote, running, quote/unquote, repair garage.23

And then go on to see what other issues24

they have. Thank you.25
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CHAIRPERSON GRIFFIS: So this was more of1

a helpful understanding motion for this Board. Mr.2

Buffo, do you have an opinion on that? On this point3

of the Congressional jurisdiction that we can, in4

fact, assume the powers of the bodies that are before5

us?6

MR. BUFFO: Well, I know that you've7

always held that you do not have enforcement8

authority. I think that's consistent with my9

interpretation.10

But, right now, I guess, since you're not11

going to reach the issue, or are you? Do you want to12

reach the issue now? I mean, we can always reach the13

issue later in an order.14

CHAIRPERSON GRIFFIS: That's true.15

Indeed. We'll keep it under advisement. Very well.16

In which case we can resume the order.17

MR. ETHERLY: Mr. Chair, I'm comfortable18

moving forward, it's just, it's just, having these19

anvils, so to speak, kind of hanging in the air that20

at some point may drop. I'm also inclined to say21

let's just deal with it, make the determination that22

we agree or disagree with the ANC's position regarding23

our enforcement, our enforcement authority in terms of24

assuming the powers of the office that we're, who's25
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decision we're appealing from and just deal with the1

order.2

But, I mean if it's, and just deal with3

the motion. But if it's, if it's the comfort level4

of, you know, my colleagues just to kind of hold this5

in abeyance, if you will, I mean it just strikes me6

that there's never going to be a good time to deal7

with it.8

We ought to just deal with it now and --9

CHAIRPERSON GRIFFIS: Why don't we just10

give it to the attorneys and they write up something11

and we'll review it. Which we can do on our own in12

Executive Session, rather than doing it in a public13

hearing and we can use this time for the appeal.14

MR. ETHERLY: Because, and just one final15

piece on this. From historic, you know, our16

proceeding in this manner has gotten very complicated17

and probably overly complex.18

And I would just as soon, you know, look19

at today as an opportunity to bring some clarity back20

to this proceeding, restore some order if you will.21

And, once again, get to the meat of the matter.22

This issue, the question before the Board,23

the question before the ZA, there's no mystery here.24

It's very clear what we're trying to get to the bottom25
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of here.1

And we've had a lot of almost2

Machiavellian things going on to avoid getting to that3

important question. That's where I stand, Mr.4

Chairman.5

MS. MITTEN: Mr. Chairman, in the interest6

of pursuing what Mr. Etherly said, which is to get to7

the meat of it, I think I'm not prepared to take8

action on these motions.9

I'd like Mr. Buffo to review, particularly10

what Mr. Bardin has suggested by way of our11

jurisdiction. Because if we have more jurisdiction12

than we thought, that's all good.13

So I would rather just get back to the14

substance of the appeal and take these up at another15

time.16

CHAIRPERSON GRIFFIS: Okay. Let's do17

that. Where were we in the order of cross18

examination? Ms. Perry, you didn't enter any cross19

examination, is that correct?20

MS. DAMARI: That is not -- she started21

reading it.22

CHAIRPERSON GRIFFIS: Started reading23

what?24

MS. DAMARI: She had prepared, oh, no,25
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cross examination of Ms. Perry?1

CHAIRPERSON GRIFFIS: Right.2

MS. DAMARI: She had not completed what3

her --4

CHAIRPERSON GRIFFIS: -- no more5

testimony?6

MS. PERRY: When we last left off, I read7

portions of my testimony and I was under the8

impression that the members of the committee were9

going to read my testimony and the attachments.10

That's where I thought we had left off.11

CHAIRPERSON GRIFFIS: Right.12

MS. PERRY: Because it was late at night.13

CHAIRPERSON GRIFFIS: Yes, I, it was my14

understanding that you weren't coming back to continue15

giving testimony. I can't imagine why we would have16

stopped in the middle of your testimony.17

MS. PERRY: No, my impression was that18

everybody was just going to read it.19

CHAIRPERSON GRIFFIS: There it is. Then20

let's establish the order. It would be Kuri Brothers,21

DCRA, Intervenor, no, ANC, Intervenor, for the cross22

examination.23

MR. BARDIN: We, of course, won't cross24

examine our own witness. We might redirect.25
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CHAIRPERSON GRIFFIS: Indeed.1

MR. BARDIN: And, for the record, Ms.2

Perry's testimony is in the file as Exhibit 334, in3

its entirety, if you read only portions of it.4

CHAIRPERSON GRIFFIS: Mr. Damari.5

MS. DAMARI: Firstly, I'd like to say6

almost all of this is objectionable, but if we have to7

go through the, I will go through the process of cross8

examination if this is going to be accepted by this9

body.10

Mrs. Perry, Ms. Perry, do you have your11

testimony in front of you?12

MS. PERRY: Yes, I do.13

MS. DAMARI: Directing your attention to14

the fourth paragraph.15

MS. PERRY: Yes.16

MS. DAMARI: Stating at the same time in17

1989, Mr. Yuen signed a lease with the owners of 422118

Connecticut Avenue, to use the basement?19

MS. PERRY: Yes.20

MS. DAMARI: And then you say, as I shall21

later explain, the lease agreement that Mr. Yuen22

signed provided that the area presently used for23

parking shall be utilized for the sole purpose of24

parking vehicles?25
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MS. PERRY: Yes.1

MS. DAMARI: You have not attached a copy2

of that lease to your submissions, did you?3

MS. PERRY: I attached it as Exhibit4

Number 12.5

MS. DAMARI: I don't have -- well, that's6

not a lease, is it?7

MS. PERRY: Well, it was a letter lease.8

MS. DAMARI: And that doesn't specify9

what's said in the lease, does it? It just says, it's10

just a letter, isn't it?11

MS. PERRY: It says at the bottom agreed12

and accepted by Mr. Yuen.13

MS. DAMARI: But you don't know whether14

that's Mr. Yuen's signature, do you?15

MS. PERRY: This was a document that was16

in the court papers and in the BZA files here.17

MS. MITTEN: Could you pull your papers,18

don't block the mic with your papers.19

MS. PERRY: Oh, I'm sorry.20

MS. MITTEN: Yeah, pull the mic closer to21

you.22

MS. PERRY: That lease and that letter was23

part of court documents and they are also in the BZA24

files from the bankruptcy hearing when Grubb and25
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Ellis, when Greenstein, DeLorme and Luchs, the law1

firm, was appointed receiver for Grubb and Ellis in2

the bankruptcy hearing in 1989, they had the authority3

to go through all of the leases. That's where I got4

that document.5

MS. DAMARI: But you said, but you say in6

this paragraph, and you're quoting a lease.7

MS. PERRY: Well, I looked at that --8

MS. DAMARI: And you're not quoting a9

lease, are you?10

MS. PERRY: Mr. Damari --11

CHAIRPERSON GRIFFIS: Mr. Damari, just let12

her answer. We're just going to slow down a little13

bit. Although this may look like a court, this is not14

a full blown court, so cross examination is going to15

be a little bit more relaxed on everybody's realm.16

And I will say this as a definitive17

direction that we're going to be very civil and give18

everyone appropriate time to ask questions, answer19

questions.20

Questions come at it very directly.21

Answers should be answered very directly and22

succinctly. With that, let's continue.23

MS. PERRY: Perhaps I used the wrong24

words. Perhaps I should have used the word agreement.25
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But this was part of the court papers and the review1

of the leases that were from the receiver that are in2

the BZA file.3

CHAIRPERSON GRIFFIS: Okay, so it's your4

understanding it's an agreement, not necessarily a5

full blown lease?6

MS. PERRY: That's correct.7

CHAIRPERSON GRIFFIS: Next question.8

MS. DAMARI: Did you play any role in the9

participation of the Exhibit 12?10

MS. PERRY: No, I did not.11

MS. DAMARI: And do you know anything --12

MS. PERRY: Well, I shouldn't' say that.13

ANC 3-F did try and intervene in that case.14

MS. DAMARI: No, I'm, I'm saying with15

respect to Exhibit 12, did you pay, did you play any16

role in the participation of that, preparation of that17

document?18

MS. PERRY: No, I did not.19

MS. DAMARI: Okay. Now, and you don't20

know, apart from what you say you've read and from21

court papers, you do not know anything else regarding22

the circumstances surrounding the preparation of this23

document?24

MS. PERRY: No.25
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MS. DAMARI: I will also just direct the1

Board's attention that I have objected to the2

admissability of this document for reasons of,3

principally, authentication.4

CHAIRPERSON GRIFFIS: Yes.5

MS. DAMARI: Going on. Turning your6

attention to the fifth paragraph of your submission.7

I'm sorry, turning your attention to the fifth8

paragraph of your submission.9

MS. PERRY: Yes.10

MS. DAMARI: Stating ANC 3-F first became11

involved in this case. And you discuss horns, car12

alarms, the use of the basement. You're talking about13

various complaints.14

MS. PERRY: Yes.15

MS. DAMARI: You haven't attached any of16

these complaints to your submission, have you?17

MS. PERRY: I have brought minutes of ANC18

meetings, and I would be very happy to provide them to19

the Board. I have a file this thick.20

MS. DAMARI: Well, you haven't provided,21

you haven't those minutes to Counsel.22

MS. PERRY: I would be very happy to, you23

know, make some of the documents available to the24

Counsel, if he wishes to.25
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MS. DAMARI: Let me ask you this. Can you1

--2

MS. PERRY: Or make our files open to3

Counsel.4

CHAIRPERSON GRIFFIS: Okay, you haven't5

put it in there as yet.6

MS. DAMARI: Are you able to specify, by7

date, for example, when any of these complaints8

occurred?9

MS. PERRY: If I go back to my files I10

can, yes.11

MS. DAMARI: But sitting here right now,12

as you testify --13

CHAIRPERSON GRIFFIS: Right, which14

wouldn't be valuable anyway. Go to the next question.15

You want her to pick a date of a complaint and then16

you're going to cross examine the validity of the17

complaint.18

MS. DAMARI: This is what she submitted.19

CHAIRPERSON GRIFFIS: We understand what20

you're saying.21

MS. DAMARI: Frankly, frankly --22

CHAIRPERSON GRIFFIS: It's not in evidence23

yet.24

MS. DAMARI: Okay.25
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CHAIRPERSON GRIFFIS: If we want to get1

that into evidence your point is made on it. Let's2

move on.3

MS. DAMARI:4

MR. BARDIN: I thought it was an exhibit5

in the case already and that --6

CHAIRPERSON GRIFFIS: Your minutes of your7

of your complaints? She just answered --8

MR. BARDIN: Oh, oh, I'm sorry, I beg your9

pardon, Your Honor, Mr. Chairman.10

MS. DAMARI: Okay, turning your attention11

to the second page of your submission.12

MS. PERRY: Yes.13

MS. DAMARI: First, second, third, fourth,14

fifth paragraph, the fourth full paragraph, refer to15

Tab 3. Do you have that?16

MS. PERRY: Yes, I do.17

MS. DAMARI: Okay. And you state, you18

state at the last sentence of this paragraph that, you19

refer to BZA order issued ostensibly in 1940. And you20

state, and I quote, the BZA order is conditioned on21

all repairs being made to new cars only.22

MS. PERRY: That's correct.23

MS. DAMARI: Can you tell me where that's24

stated in the order? I'm looking at Tab 3.25
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MS. PERRY: This is a document that I got1

from the BZA's card file in the other office from,2

Kathy Wright helped me research it from your staff.3

It says there, this is the card on file in4

your offices, which I xeroxed. And it says on it,5

condition all repairs to be incidental to new cars6

only.7

And then if you go into the transcript,8

this is part of the transcript that I was able to find9

down in basement of the building. And it says in10

here, when Mr. Flood is talking he says, my principle11

income is from the sale of new and used cars.12

It seems you have to service new cars and13

that is all I am interested in, in the present appeal.14

And then it goes on. But this card is from the BZA15

case from 1940, that is in the BZA's card file, right16

out in the other office.17

MS. DAMARI: So you're saying that this,18

this first page of Exhibit 3, which is a handwritten,19

comprised of handwritten notations, that came from the20

BZA's offices?21

MS. PERRY: Yes, it does.22

MS. DAMARI: Do you know the circumstances23

surrounding its preparation at all?24

MS. PERRY: I was not here in 1940.25
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MS. DAMARI: Okay. So you're response is1

you don't?2

CHAIRPERSON GRIFFIS: That would be pretty3

clear to me.4

MS. DAMARI: Okay. Now, this public5

hearing of October 9th, 1940, does contain an oral6

order of the Board, does it not? Starting on Page 29?7

MS. PERRY: Yes.8

MS. DAMARI: And that oral order, nowhere9

in this oral order does it say that a variance is10

conditioned upon the condition that all repairs be11

incidental to new cars only. There's nothing in the12

actual transcript reflecting that order of the Board,13

is there?14

MS. PERRY: If you look at Page 30. This15

order shall be subject to the condition that all16

repairing shall be incidental to the sale of new cars17

only.18

MS. DAMARI: Okay, my correction. I stand19

corrected. Now turning your attention to the seventh20

paragraph.21

MS. PERRY: On the same Page 2?22

MS. DAMARI: Yes.23

MS. PERRY: There is no seventh paragraph24

on Page 2.25
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MS. DAMARI: Page 2.1

MS. PERRY: Are you talking about the2

paragraph that says, in all cases?3

MS. DAMARI: Seventh paragraph, yes.4

MS. PERRY: Yes.5

MS. DAMARI: Sixth full paragraph.6

MS. PERRY: Yes.7

MS. DAMARI: You state in that paragraph8

that in each case car repairs were incidental and9

subordinate to the primary business of selling cars.10

MS. PERRY: That's correct.11

MS. DAMARI: What is the basis for that12

statement on your part?13

MS. PERRY: I, if you look at the chart14

that I prepared, which I believe is Tab 2. And I did15

some research down at the D.C. Archives in pulling all16

of these orders.17

And if you'd like to see them, I have the18

C of O's for them. In each case there was a car19

dealership. They rented all the floors of the20

building and repairs were incidental to the sale of21

cars --22

CHAIRPERSON GRIFFIS: So it was based on23

the --24

MS. PERRY: -- and subordinate.25
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CHAIRPERSON GRIFFIS: -- square footage1

use of the building.2

MS. PERRY: What?3

CHAIRPERSON GRIFFIS: Based on the square4

footage use of the building is what you made your5

assumption it was subordinate to the main function?6

MS. PERRY: In each case, yes.7

CHAIRPERSON GRIFFIS: Okay.8

MS. PERRY: And I think Flood in the9

1940's even said that, that they just repair a few10

cars that they sell.11

CHAIRPERSON GRIFFIS: Right. Primary12

income based on sale, new and used.13

MS. DAMARI: But there's nothing, let me14

ask you this. I understand what you're saying with15

respect to Flood. But in, but with respect to, there16

were a number of others tenants at that premises17

between Flood and Mr. Yuen, correct?18

MS. PERRY: They were also car19

dealerships.20

MS. DAMARI: Okay. But you cannot --21

MS. PERRY: And they had the whole22

building.23

MS. DAMARI: Okay. We, I don't think24

there's any, I don't think that there's any dispute25
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that they were car dealerships.1

MS. PERRY: A car dealership is allowed in2

a C-3 zone.3

MS. DAMARI: I'm disputing that either.4

But, when you say in each case car repairs were5

incidental and subordinate to the primary business of6

selling cars. Are you basing that simply upon the7

fact that these were car dealerships?8

MS. PERRY: I'm not sure I understand your9

question. It was only, am I basing it on that?10

MS. DAMARI: Yes.11

MS. PERRY: If you go to, let me just see12

if I have it here, if I can find it quickly. The C of13

O Applications. You know, having lived in the14

neighborhood for 30 years also, I was very familiar15

with these dealerships, so.16

MS. MITTEN: Could I just help expedite17

this, perhaps?18

MS. PERRY: Sure.19

MS. MITTEN: On your chart at Tab 2, you20

have a column that says C of O, and is it that you21

copied what was indicated as the use from the22

Certificate of Occupancy --23

MS. PERRY: Yes, I did.24

MS. MITTEN: -- into this chart?25
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MS. PERRY: Yes, I did.1

MS. MITTEN: Okay, so when it was Flood2

Pontiac, we're clear about what they were doing. When3

it moves to Datsun, it says automobile sales and4

service.5

When it moves to Nissan, it says motor6

vehicle dealer. So was that the basis for --7

MS. PERRY: Yes, it was.8

MS. MITTEN: -- your statement?9

MS. PERRY: Yes, it was.10

MS. MITTEN: Okay.11

CHAIRPERSON GRIFFIS: Any other questions,12

Mr. Damari?13

MS. DAMARI: I'm trying to wrap up here,14

trying to streamline this. No further questions.15

CHAIRPERSON GRIFFIS: Thank you. Let me16

see.17

MR. GREEN: I don't have any questions,18

Your Honor.19

CHAIRPERSON GRIFFIS: Very well.20

Redirection.21

MR. BARDIN: No redirect, Mr. Chairman.22

CHAIRPERSON GRIFFIS: Okay. Thank you23

very much, Ms. Perry. Now does that complete the24

ANC's case presentation then?25
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MS. PERRY: For now, yes.1

CHAIRPERSON GRIFFIS: Oh, that's not what2

answer I'm looking for. It's yes or no.3

(Laughter.)4

CHAIRPERSON GRIFFIS: This is your time.5

If you haven't presented your entire case, then we6

need to continue and finish your case and then we'll7

get back to the order.8

But I'm not going to come back for a9

couple of minutes here and there.10

MS. PERRY: I think what I would like,11

okay, go ahead, David.12

MR. BARDIN: Just one point, I should have13

done it by redirect. Counsel for Kuri Brothers raised14

a question, which as covered on the authenticity or15

basis for Exhibit 12, with 22 or Commissioner Perry's16

testimony.17

She said she found it in a court case and18

in the files of this Board. But I'd just like her to19

put into the record, to ask her do you have a docket20

number of the BZA file where you found that document?21

I'm talking about Exhibit 12 to your testimony.22

MS. PERRY: Yes, I do. The last case,23

where we weren't allowed to have any --24

MR. BARDIN: Well, that's okay.25
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MS. PERRY: I did receive it from Grubb1

and Ellis. Not, Grubb and Ellis, Greenstein, DeLorme2

and Luchs. It's in Case Number, wait a minute, I can3

find it.4

MR. BARDIN: Could you just read the5

appeal number into the record?6

MS. PERRY: It was Appeal Number 000001.7

Yes.8

MR. BARDIN: Why don't you read what's in9

parens after that, too, just for identification.10

CHAIRPERSON GRIFFIS: You can just submit11

in, attach it in.12

MR. BARDIN: Mr. Chair, actually the13

Intervenor has submitted his pre-hearing statement.14

MS. PERRY: And it's in there.15

MR. BARDIN: It's in Tab D to that pre-16

hearing statement.17

CHAIRPERSON GRIFFIS: Well, there it is,18

it's in the record. Excellent. Okay. Anything19

further?20

MS. DAMARI: I just have a couple and this21

is my fault, I acknowledge it, a couple of further22

questions.23

CHAIRPERSON GRIFFIS: Of Ms. Perry?24

MS. DAMARI: Of Ms. Perry.25
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CHAIRPERSON GRIFFIS: Interesting. Let's1

make them fast.2

MS. DAMARI: In this one, Ms. Perry, I3

understand you might not be able to answer this one,4

the first one. Are you aware whether in 1940, at the5

time --6

CHAIRPERSON GRIFFIS: Oh, that's starting7

off all wrong, isn't it?8

(Laughter.)9

MS. DAMARI: Yeah, well, well to the10

extent that this decision is being proffered as11

relevant legally today, I think I'm entitled to ask12

this question.13

CHAIRPERSON GRIFFIS: Well, that doesn't14

mean she has to authentic what was happening in 1940.15

MS. DAMARI: No, no, no, that's not what16

I'm asking. I'm just asking, my question is simple.17

CHAIRPERSON GRIFFIS: All right, let's get18

to it.19

MS. DAMARI: Do you know whether the20

zoning regulations pertaining to repair garages were21

the same in 1940 as they are today?22

MS. PERRY: As I understand it, in 1940,23

when Flood was in that neighborhood originally, it was24

totally undeveloped land. I'm not even sure we really25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

277

had the same kind of zoning regs that we have today.1

It was totally undeveloped. Van Ness2

Complex was not there. Flood even paid to put the3

side -- he got a building permit, and I have it here,4

to put the sidewalk in on Connecticut Avenue.5

MS. DAMARI: Okay.6

MS. PERRY: It was totally undeveloped7

land.8

MS. DAMARI: Okay. And one further9

question. You do not have any evidence, you have not10

proffered any evidence from 1940, until Mr. Yuen's11

residency of the premises, whereby any, any body,12

governmental or otherwise, limited the repairs that13

could be performed at 4221 Connecticut Avenue?14

In other words, if you look at, if you15

look at Tab Number 3, the public hearing, Page 30,16

indicates that this order shall be subject to the17

condition that all repairing shall be incidental to18

the sale of new cars only.19

MS. PERRY: That's correct.20

MS. DAMARI: Are you, are you aware of21

anything in Tab 3, in that transcript of that public22

hearing, limiting the types of repair functions that23

could be done? Except to the extent that it's24

conditioned upon the sale of new cars?25
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MS. PERRY: No, I'm not.1

MS. DAMARI: Okay, are you aware of2

anything between 1940, and 1989 -- I'll submit for the3

record that that's when Mr. Yuen became affiliated4

with the premises. Are you familiar with any decision5

limiting, otherwise limiting the repairs that could be6

done at 4221 Connecticut Avenue?7

MS. PERRY: I'm not aware of any8

complaints that were made. I know there was some9

public safe complaints made that were rectified by the10

ANC. And I have some of those documents.11

I'm not aware of any complaints from the12

neighborhood regarding the other dealerships and their13

use of the building.14

MS. DAMARI: So by --15

MS. PERRY: Other than, as I said, there16

were public safe violations.17

MS. DAMARI: So by extension, you're18

unaware of any, any decisions by the Zoning Board or19

any similar Board prescribing the types of repairs20

that could be done on the premises during that time21

frame, between 1940 and 1989?22

MS. PERRY: I would have to go back and23

look at more of the government's files.24

MS. DAMARI: Okay, so you're unaware,25
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you're, in fact, unaware of what types of repairs were1

going on at 4221, between 1940 and 1989, aren't you?2

MS. PERRY: I lived in the neighborhood.3

I know they were repairing new cars that they were4

selling and they were cleaning them up in the basement5

of the building. I'm not sure I understand what6

you're saying.7

MS. DAMARI: But you're saying that,8

you're saying you were aware of what was going on.9

And my question to you is we acknowledge that this10

premises is located, that the repair garage is located11

underground, isn't it?12

MS. PERRY: Yes, it is.13

MS. DAMARI: Okay. How would you know,14

were you periodically visiting the premises between, I15

don't know, you say you've been living there for 3016

years, between 1972 --17

MS. PERRY: I've been in and out of the18

dealership. And there were other people that I know19

that used the various dealerships.20

MS. DAMARI: Were you in and out of the21

basement --22

MS. PERRY: I have been in the basement,23

if that's what you're asking me.24

MS. DAMARI: Before 1989?25
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MS. PERRY: Before 1989.1

MS. DAMARI: Before there were any2

complaints for the premises?3

MS. PERRY: Yes, I was. And I was in the4

basement --5

MS. DAMARI: How often were you there?6

MS. PERRY: I'm going to say I was there7

once.8

MS. DAMARI: Okay, so --9

MS. PERRY: Maybe one and a half, two10

times. I mean, I --11

MS. DAMARI: Okay. So based upon that,12

that one time, you're able to testify today that they13

were only repairing new vehicles?14

MS. PERRY: I'm not saying that. I"m15

saying that to my knowledge the neighborhood did not16

complain of any other uses, but I would have to go17

back and research the files.18

MS. DAMARI: Okay. No further questions.19

CHAIRPERSON GRIFFIS: Any cross on the new20

testimony, Mr. Brown? Can you come up to a21

microphone.22

MR. BROWN: Ms. Perry, Mr. Damari asked23

you if between 1940 and 1989, there were any other24

restrictions on the use of the premises.25
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Isn't it correct that after 1958, the1

modern zoning regulations came into effect?2

MS. PERRY: That's correct.3

MR. BROWN: Which then imposed4

restrictions at that location on repair garages?5

MS. PERRY: That's correct.6

MS. DAMARI: I'm going to object for the7

record. She hasn't been qualified as having any8

knowledge of the zoning regs.9

MS. PERRY: I think the ANC --10

CHAIRPERSON GRIFFIS: She hasn't been11

qualified as an expert witness in zoning regs, but she12

can certainly, I mean the question was innocuous13

enough whether she was aware of 1958 are current --14

MS. DAMARI: I'm just objecting for the15

record.16

CHAIRPERSON GRIFFIS: I understand.17

MS. PERRY: I think the ANC is very18

familiar with the zoning regs.19

CHAIRPERSON GRIFFIS: Ms. Perry, anybody20

that comes, well, I probably shouldn't say that.21

MS. PERRY: Right.22

CHAIRPERSON GRIFFIS: Okay. Very well. I23

think the Board can take it for the answer that it is.24

Well, I will say, first of all, anyone that can go25
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through and pull all these orders and put it into a1

matrix and do the type of research, I imagine would2

know the fundamental aspects of our regulations and3

when they were adopted.4

So, that being said, anything further?5

Other questions? Redirect? Now, back to the original6

question we were about to get an answer to, is that7

the summation of the ANC's case?8

MS. PERRY: Yes, it is, pending, and I9

want to say this. Mr. Damari, in his appeal10

originally to you --11

CHAIRPERSON GRIFFIS: Right.12

MS. PERRY: -- did talk about latches and13

estoppel and etcetera.14

CHAIRPERSON GRIFFIS: Yes.15

MS. PERRY: That's why I went to the great16

length I did --17

CHAIRPERSON GRIFFIS: Indeed.18

MS. PERRY: -- to pull together all these19

documents for you. So I'm not --20

CHAIRPERSON GRIFFIS: Okay. If I can21

anticipate what you're going to say, you're not sure22

what the case will actually be. And as you might have23

already followed, you would have restructured your24

case for that.25
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MS. PERRY: That's correct.1

CHAIRPERSON GRIFFIS: I can, I think we2

can reserve the possibility, and we will make this3

very judicial for everybody and we'll probably give,4

I'm looking at, as we had set up even times for case5

presentations.6

At this point I would just suggest that we7

have five minutes of further case presentation by the8

parties or by the ANC, after the Appellant, if it is9

so required.10

MS. PERRY: Okay.11

CHAIRPERSON GRIFFIS: And, of course, you12

can always possibly, well, we can visit whether13

written submissions are coming in. Okay, that being14

said, we are now going to Mr. Damari. Can you turn on15

your microphone?16

MS. DAMARI: I'll have to ask for the17

Board's guidance on this, on one issue here. And that18

is particularly the way I've seen testimony given in19

this, in other matters here, not necessarily in this20

case, and even in some degree in this case, it's been21

given in the form of an oral argument.22

Which is what I'm typically used to in an23

appeal. This does not seem to be an ordinary type of24

appeal. It seems to be what I'm hearing is that this25
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is an appeal only, strictly with respect to the burden1

upon me.2

And that's the way I understand it. What3

I'm getting at is this. Mr. Bello apparently is not,4

does not seem like he's coming, which is contrary to5

my understanding of what was going to happen.6

And I did research the issue, because I7

was a little concerned about that, and I wanted to8

Subpoena him and you all don't have Subpoena power.9

I can make my argument myself. That,10

that, that can come in the form -- I don't know11

whether that's deemed permissible. I can make the12

argument in my proposed findings of fact and13

conclusions of law.14

I don't think they are going to be a15

surprise to anyone, they've been made before. The16

exhibits have been submitted to you, on two occasions.17

I understand that there may have been a18

problem with my submission of April 22nd. Other19

parties have received those exhibits. There's no20

dispute there.21

CHAIRPERSON GRIFFIS: What is the exhibit?22

MS. DAMARI: You just, you had issued an23

order requesting that I serve upon everyone all24

exhibits I intended.25
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CHAIRPERSON GRIFFIS: That's correct.1

MS. DAMARI: And I did so. There's no2

dispute that the other parties have received those3

exhibits.4

CHAIRPERSON GRIFFIS: Right. What were5

the exhibits they received that you think we didn't?6

MS. DAMARI: From what I understand, you7

didn't receive any of the exhibits. Is that correct,8

David?9

MR. BARDIN: No, Mr. Chairman, you have10

received and it's recorded as Exhibit Number 40, a11

letter dated April 22nd, from Mr. Damari, from the law12

office of --13

CHAIRPERSON GRIFFIS: Right, which is the14

C of O's and the applications.15

MR. BARDIN: Yes, all kinds of C of O's.16

MS. DAMARI: And what I'm essentially17

telling you is this. Those are matters of public18

record, I don't think anyone thinks, I don't think19

anyone --20

CHAIRPERSON GRIFFIS: What's, I don't21

understand. Do you think we didn't get this --22

MS. DAMARI: No, no, apparently you have,23

so I stand corrected.24

CHAIRPERSON GRIFFIS: So that one's clear.25
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MS. DAMARI: So, I mean, these are all1

matters of public record.2

CHAIRPERSON GRIFFIS: Right.3

MS. DAMARI: I could make my argument4

purely on the basis of those documents and proposed5

findings of fact and conclusions of law.6

CHAIRPERSON GRIFFIS: Okay. So what do7

you need our guidance on?8

MS. DAMARI: Just whether, I mean --9

CHAIRPERSON GRIFFIS: Whether you should10

put on a case now as you can as an attorney, without a11

witness, or --12

MS. DAMARI: Well, I don't think I would13

have to. I mean, because these have been admitted14

into evidence. There has been no response to them.15

CHAIRPERSON GRIFFIS: I understand.16

MS. DAMARI: So, for all, it would be17

equivalent to me getting on, or someone else putting18

me on the stand --19

CHAIRPERSON GRIFFIS: Correct.20

MS. DAMARI: -- authenticating those21

documents and having them being admitted. That's all22

that would need to be done to present my --23

MR. ETHERLY: Mr. Chair, it sounds like24

it's a very, it sounds like it's a very simple choice25
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that Mr. Damari is offering us.1

Either he provides us some oral argument2

and opens himself up for cross examination, which is3

well within his purview, or he, it sounds as though4

he's offering up the decision that he will just submit5

a proposed findings of fact and conclusions of law and6

then we just proceed like that towards decision.7

CHAIRPERSON GRIFFIS: Right.8

MS. DAMARI: I would prefer the latter9

method, frankly, because I've deemed those exhibits to10

be admitted because there has been no response to11

them. I think that's a safe assumption on my part.12

CHAIRPERSON GRIFFIS: Ms. Mitten.13

MS. MITTEN: I think that the purpose of14

having a hearing is so that people would know what15

your position is and then they could respond to it.16

And I, it just might be me, but in terms17

of what the appeal is, which is there, that the18

revocation was improper and then handing me a bunch of19

Certificate of Occupancy applications and the20

Certificate of Occupancy that was subsequently issued,21

I'm just unable to make the jump in logic. I don't22

see how these just automatically make your case and23

you say nothing further.24

So, perhaps, only for my benefit, you25
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should put on some argument so that we could1

understand the relationship between these documents2

and your case.3

MS. DAMARI: Well, I, I would be happy to4

do so. I disagree with the characterization that on5

one hand it's the purpose of this hearing for me to6

elucidate my position with respect to other parties.7

I could, I mean in a court I could go in,8

could have the documents authenticated and then I run9

the risk of that not being sufficient. But I would be10

more than happy to --11

MS. MITTEN: Well, I mean, if you want to12

run the risk, be my guest. I'm telling you I don't13

understand your case.14

MS. DAMARI: Well, that's, what I'm saying15

is that can be made clear. The documents are already16

in evidence. And what, the inferences I'd like to17

have drawn from those documents legally can be made in18

proposed findings of facts and conclusions of law with19

the regs.20

I don't think there would be anything,21

anything gained by me, in effect, testifying as a fact22

witness to things that I don't frankly have factual23

knowledge about, except to the extent that I'm an24

attorney involved in the case.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

289

CHAIRPERSON GRIFFIS: Okay.1

MR. BARDIN: Mr. Chairman.2

CHAIRPERSON GRIFFIS: Yes, Mr. Bardin.3

MR. BARDIN: Exhibit 40 has two sets of4

documents. One set of documents has to do with5

Certificates of Occupancy and applications --6

CHAIRPERSON GRIFFIS: I know, we've seen7

them.8

MR. BARDIN: -- for 4221 Connecticut. And9

I have no problem with that. But there's a whole10

bunch of other documents --11

CHAIRPERSON GRIFFIS: You're not objecting12

to the submission of the documents, are you?13

MR. BARDIN: I'm certainly objecting to14

the submission of the documents about New Hampshire15

Avenue, N.W.16

CHAIRPERSON GRIFFIS: Okay, I'll tell you17

what. Let me, can I keep one issue in front of the18

Board at a time.19

MR. BARDIN: Well, I think it will help --20

CHAIRPERSON GRIFFIS: We're now giving,21

well, we're giving guidance here. So let's just get22

over the guidance piece. We're going to figure out23

whether he's actually presenting a case or not.24

And then we can have motions in view of25
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the specifics of this at that time.1

MR. BARDIN: I'm trying to help get to the2

point that Commissioner Mitten is raising and I don't3

understand why information about Rhode Island Avenue,4

N.W., or Pennsylvania Avenue, S.E., has got any5

materiality to this case. Therefore, I move to strike6

it.7

MS. DAMARI: The problem is, is that8

they've had every opportunity. You've had three9

attorneys with every opportunity --10

CHAIRPERSON GRIFFIS: Well, I'm not going11

to question timing. There's nothing precluding them12

from objecting to them right now.13

MS. DAMARI: Sure, there is. Because they14

were supposed to file responses on May 6th, which is15

what I did.16

CHAIRPERSON GRIFFIS: Response to --17

MS. DAMARI: To exhibits. That's what you18

all said.19

CHAIRPERSON GRIFFIS: Okay. Ms. Miller.20

MS. MILLER: I haven't seen the exhibits.21

I'm just making these comments based on what I'm22

hearing. And it seems to me that you had the23

opportunity to cross examine their witness on their24

exhibits to their testimony, so it seems to me, and25
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I'd like to hear from parties, that they should have1

the same opportunity to challenge your exhibits.2

MS. DAMARI: They'll have an opportunity3

to challenge it in responding to my proposed findings4

of fact and conclusions of law.5

For me to put myself on the stand, as an6

attorney, is very irregular. I mean they've had an7

opportunity to, they've had an opportunity to object8

to these exhibits.9

And I don't know, frankly, at this point,10

why, why I seem to be the only one who remembers the11

orders that have been issued here.12

There was an order issued on April 22nd,13

requiring us to serve exhibits. I complied with that14

order. There was an order issued on May 6th,15

requiring all parties to submit whatever responses and16

objections they had to any exhibits.17

I complied with that order. There were no18

other responses filed. Those exhibits are now deemed19

admitted. And it puts me in a very difficult --20

MR. GREEN: Mr. Chairman --21

MS. DAMARI: Let me just finish this one22

point. It puts me in a very difficult position, vis-23

a-vis my client, to subject myself, as my client's24

attorney, to cross examination.25
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CHAIRPERSON GRIFFIS: Right.1

MS. DAMARI: To the extent that this case2

has been highly irregular procedurally, this would3

truly put it into the Kafka-esque realm, which I don't4

want to do.5

I think since these exhibits can and6

should be deemed admitted, any other argument can be7

made via the Norman Process.8

MR. GREEN: Mr. Chairman.9

CHAIRPERSON GRIFFIS: -- high level of10

analogy. Mr. Zaidain. Please, my Board member is11

trying to speak.12

MR. GREEN: Oh, I'm sorry, excuse me.13

CHAIRPERSON GRIFFIS: Yes.14

MR. ZAIDAIN: We've got a lot of lawyers15

in this room.16

CHAIRPERSON GRIFFIS: Yes.17

MR. ZAIDAIN: We've given Mr. Damari the18

opportunity to put on a case. He's obviously chosen,19

I mean because we always get in this argument about20

procedures and we were going to do this and the21

record. We've given him the opportunity, he's22

choosing the path, or it seems to me he's choosing the23

path to submit something in writings, findings of24

fact.25
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That's his decision, it's not ours. It's1

your decision. If you want to go that route. So,2

let's, let's --3

CHAIRPERSON GRIFFIS: Proceed in that4

fashion.5

MR. ZAIDAIN: Absolutely.6

CHAIRPERSON GRIFFIS: Very well.7

MR. ZAIDAIN: Let's proceed.8

MS. DAMARI: Just based upon the9

assumption that I think, just because, just so no one10

is unclear here, that those exhibits have been deemed11

admitted.12

CHAIRPERSON GRIFFIS: They have been13

admitted, you're right. They are in the record.14

MR. GREEN: Mr. Chairman, I take issue15

with the deeming to be admitted. It is not admitted16

until the Chair and the Board says it's admitted.17

Now, the last time we had a discussion on18

this point, we objected to those because of relevance.19

We know that this is an administrative proceeding and20

it has a tendency to allow more than you do in the21

real court setting.22

CHAIRPERSON GRIFFIS: That's true.23

MR. GREEN: We understand that. But I24

would also point out that if it is of not probative25
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value, if it is not material, and if it's not1

relevant.2

CHAIRPERSON GRIFFIS: Right.3

MR. GREEN: And I submit to you all --4

CHAIRPERSON GRIFFIS: But didn't we give5

you the opportunity to respond to that?6

MR. GREEN: We made that argument the last7

time we were here.8

CHAIRPERSON GRIFFIS: Okay.9

MR. GREEN: We did. And I'll make it10

again. It's not relevant. It's not material.11

CHAIRPERSON GRIFFIS: It's not relevant12

because it's not the specific address.13

MR. GREEN: It's not the specific address.14

All information relative to 4221 Connecticut Avenue,15

N.W., may fall within the realm and the scope of16

admission by this body.17

CHAIRPERSON GRIFFIS: Okay.18

MR. GREEN: Anything other than that,19

should be stricken.20

CHAIRPERSON GRIFFIS: Very good point.21

MS. DAMARI: Well, let me, let me --22

CHAIRPERSON GRIFFIS: Very good. Well let23

me respond to that. First of all, as you started out24

saying, yes, in these proceedings and even in our25
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public hearings on cases this Board errs on the side1

of accumulating too much information, perhaps, one2

might say.3

But on that error side, I think also in4

the balance of that, this Board is perfectly capable5

of seeing things for what they are, and therefore6

deciding, although as it's in the record, look, it7

gets to be a realm of absurdity at this point because8

we have these submitted.9

We did have the time and all that, but10

we've all looked at them. So we can't remove them11

from the permanent record. Maybe that goes more to12

the legal issues in the court and all that jazz, but I13

think we can address it.14

I think we are intelligent enough in our15

understanding of this case to see relevance and non-16

relevance of issues.17

MR. GREEN: We accede to the Board's18

decision then.19

CHAIRPERSON GRIFFIS: Any question on20

that? Do people want to bring up, okay, thank you21

very much.22

MR. BROWN: Mr. Chairman.23

CHAIRPERSON GRIFFIS: Yes, Mr. Brown.24

MR. BROWN: This is related back to the25
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earlier question about Mr. Damari's presentation.1

He's free to put on whatever case or no case at all,2

that's his decision.3

I would note that he has come here with no4

witnesses and offered the documents, which is fine.5

But what concerned me is the point that he's implied,6

if not actually stated, that he's going to make his7

case in the findings of fact and conclusions of law.8

Well, that's fine, except for then I've9

been robbed my chance to cross examine the case and10

challenge it. And there's no sworn witness. Mr.11

Damari hasn't been sworn, I haven't been sworn.12

I've never been sworn in a hearing here.13

So I think we need to be very careful to let him to14

basically go in the back door with making his case at15

a time when we lose the opportunity to cross examine16

before the Board.17

We don't have a witness, I mean somebody18

who you can verify or --19

CHAIRPERSON GRIFFIS: We don't have one20

now.21

MR. BROWN: Well, that's, yeah, and I22

think Mr. Etherly said it right. It was Mr. Damari's23

time to put up or shut up, I think it was you said.24

MR. GREEN: It was Mr. Etherly, yes, it25
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was.1

MR. BROWN: And to basically, we've given2

you the opportunity and you haven't taken it, oh, but3

by the way, I'd like to put something in later not4

subject to the scrutiny of the hearing process, the5

cross examination.6

I think that's a back door attempt to7

have, you know, almost an ex parte hearing or ex parte8

conversation with the Board. And I'm not saying9

that's putting --10

MS. MITTEN: Can I just respond to that?11

Because I don't want to have a lengthy discussion12

about that. We're very clear about the findings of13

fact and conclusions of law are based on the record.14

And if there are things that Mr. Damari15

attempts to shoe horn in there that are not in the16

record, that are representations, you know, that my17

client was told or Mr. Bello said, or whatever, we18

ignore it.19

And we will ignore it. So, this is, if20

this is Mr. Damari's best shot, then I say, God bless21

you and let's hear the rest of it.22

CHAIRPERSON GRIFFIS: Right. And further,23

just in terms of ignoring, I mean clearly we couldn't24

base a decision on that type of information. I mean25
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it wouldn't hold in our own deliberation or in the1

order.2

MR. BROWN: Well, then perhaps I've3

achieved the result by just having this discussion and4

we'll move on.5

CHAIRPERSON GRIFFIS: Right, good, okay.6

That leads us to, Mr. Damari, we'll look for your7

submissions. And then we afford the opportunity, as8

we go down the schedule here, the Appellee as the9

opportunity to finalize the presentation of their10

case.11

MS. DAMARI: I would like to just bring up12

one matter, since the issue was raised and I don't13

want to forget. It seems that Mrs. Perry's, all of14

her exhibits were entered into evidence. I'm assuming15

that's the case, over my objection. Because I16

objected in my responses to a number of those17

exhibits.18

What I'm saying is, assuming, for the sake19

of argument, that Exhibit 12 was admitted over my20

objection, I would like to at least have the21

opportunity to proffer, and I'm not saying I will, I22

would like to have the option to proffer an Affidavit,23

perhaps, from Mr. Yuen, on that single issue24

represented in Exhibit 12, nothing else. Because I25
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objected to this exhibit --1

CHAIRPERSON GRIFFIS: Right, I understand.2

MS. DAMARI: -- there's no way --3

MR. ZAIDAIN: I actually have a problem4

with that. I mean that testimony was admitted into5

the record a while ago. Why are we doing that now?6

MS. DAMARI: When was it admitted?7

MR. ZAIDAIN: Wasn't it, are you talking8

about Exhibit 12, and let me make sure, maybe I'm9

talking about, Exhibit 12 in Ms. Perry's testimony10

that was given at the last hearing. Is that what11

you're talking about?12

MS. DAMARI: Yeah, but the, but --13

MR. ZAIDAIN: Why, wouldn't you have come14

with an Affidavit today, seeing as you were going to15

cross examine her?16

MS. DAMARI: Because I didn't see them17

until the last hearing, as everyone should recall. I18

just got those exhibits at the last hearing.19

MR. ZAIDAIN: Right, and that was about a20

month ago.21

MS. DAMARI: Then I objected to them in my22

responses.23

CHAIRPERSON GRIFFIS: But he's asking why24

you wouldn't bring the documentation that would rebut25
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Exhibit 12 today?1

MS. DAMARI: Because it would be premature2

at that point, because I objected to the admissability3

of it. There's no way a document like this would come4

into an ordinary court.5

If the Board, the Board can do whatever it6

wants. I'm just asking for the opportunity to submit7

an affidavit on that single issue.8

MR. BARDIN: I just want to inform the9

Board, Mr. Chairman, that the people who signed that10

document were not, as I understand the facts,11

secondhand, were not operating at arms length.12

When Mr. Yuen apparently agreed, and13

accepted and agreed was a co-owner of the property14

with whom he was dealing. So I don't know what, who's15

affidavit it would be.16

But if you admit an affidavit, it's a17

possibility that that affidavit would be challenged.18

MS. DAMARI: And certainly I would afford19

them the opportunity to challenge it.20

MR. BARDIN: Just out of fairness to my21

opponent, I believe what doesn't seem to be in our22

file is a recent, very short letter or motion or23

something that we were served with, in which he24

objected to Ms. Perry's, certain aspects of Ms.25
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Perry's testimony, including Exhibit 12, which is why1

I said it had no foundation in authenticity.2

That's why I wanted to establish that it3

wasn't a government file and where she got it from.4

But, and it doesn't answer Member Zaidain's point,5

that he doesn't have an affidavit today.6

But I just wanted you to know that for7

some reason it doesn't seem to be in the file and you8

may want to give it to you staff --9

MS. DAMARI: I appreciate, Mr. Bardin,10

actually he had informed me of that earlier.11

Apparently you don't have the responses to which I'm12

referring, which were filed. Everyone else has13

received them.14

CHAIRPERSON GRIFFIS: Good, we'll make15

sure we get that, and you can leave a copy before you16

go and make sure it's in the record. I have no17

problem.18

If you want to submit some rebuttal19

document to Exhibit 12, we can have that in. We can20

have it served and everyone else can have a last crack21

at it also. All right, so, we're on our schedule,22

right? Does the Government have anything further to23

present in the case?24

MR. GREEN: I'd like to find out, first of25
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all, has the Appellant rested?1

MS. DAMARI: I've rested, yes. I think2

it's clear.3

MR. GREEN: All right. The Government4

would move to dismiss this appeal. The Government5

would move to enforce the Administrator's decision to6

revoke the Certificate of Occupancy to 42217

Connecticut Avenue, N.W.8

MS. DAMARI: I would love to know the9

authority for, for a summary affirmance. I don't know10

of any, and I don't know whether that can be done.11

CHAIRPERSON GRIFFIS: Well, we can12

certainly have Corporation Counsel weigh in on that13

one. Board Members, I would present you, we've had14

this in several cases where there has been a motion15

from the floor for an instant dismissal.16

I think what needs to be weighed in this17

matter is first whether we believe that we have the18

entire and sufficient information and facts on this19

case to make that determination.20

Whether it would be in our own minds21

timely to do so and we can go from there. Corporation22

Counsel, do you have anything further to add? If they23

do, they can.24

MS. MITTEN: Could I just ask Mr. Green --25
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CHAIRPERSON GRIFFIS: Ms. Mitten.1

MS. MITTEN: -- just to make sure I'm2

clear on what he said. Did you say dismiss or deny,3

based on the record? I just want to be clear.4

MR. GREEN: Deny. I'm sorry, deny. Just5

deny his appeal. I mean, if you want me to state why,6

I will.7

MS. MITTEN: I just want to be clear about8

what your motion was.9

MR. GREEN: The words, I understand, deny.10

MS. MITTEN: So then perhaps Mr. Green11

would want to expand on his motion.12

CHAIRPERSON GRIFFIS: Okay. Go ahead, Mr.13

Green.14

MR. GREEN: It's our contention that in an15

appeal one has to show that a mistake was made, that16

one enured to the detriment of the Appellant. That17

there was something that was clearly erroneous on the18

part of the Administrator or abuse of discretion.19

That the information and evidence20

presented, or I should say that the decision went21

against the manifest evidence presented at some22

hearing or forum, whether it is in someone's office or23

before an Administrator.24

I submit to you that the Appellant has25
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failed to show any of the above. I submit to you the1

Appellant has not put on one whiff of evidence or2

information that would clearly show that the Agency3

acted irresponsibly and against his best interest and4

also in violation of any laws in the District of5

Columbia.6

That has not been demonstrated. He failed7

to state a claim upon which relief can be granted.8

You have to get this thing out of here. You must9

dismiss it, or deny his appeal.10

CHAIRPERSON GRIFFIS: Understood. I11

understand.12

MS. DAMARI: I think there's a preliminary13

issue that needs to be addressed, that's never been14

briefed, and I think it's been brought up by many15

parties, and so that's one issue. So I'll flag my16

argument to some degree as who has the burden.17

That has never been briefed. And I think18

that's a crucial issue to this case. Because if I19

don't have the burden, which is what I contend, then,20

you know, this case is going to be looked upon21

completely differently.22

And I"m sure, you know, I'm sure there's23

going to be a counter-argument that I don't have the24

burden. But that is an issue. That is a purely legal25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

305

issue that will drive everything else in this case.1

CHAIRPERSON GRIFFIS: Right.2

MR. ZAIDAIN: So what are you saying, are3

you saying that you now, that you're back to that4

issue and you now cannot submit a written argument5

like we --6

MS. DAMARI: Of course I can.7

MR. ZAIDAIN: Okay, well then --8

MS. DAMARI: But I'm saying is that's9

something that needs to be --10

MR. ZAIDAIN: Well, but I think you've11

gotten an indication from the Board on what the12

Board's position is and I know you keep flagging your13

argument, but I don't know why we need to keep going14

over that, the burden issue.15

MS. MITTEN: I think we need to keep going16

over these things because Mr. Damari does not accept17

that he had a responsibility to put on a case. He18

didn't do it, and now we're at the cross roads.19

MS. DAMARI: Well, I don't even think,20

well --21

MS. MITTEN: And there is not a doubt in22

my mind, I'm not a lawyer, but I mean this is common23

sense and this is just, I mean this is the basics of a24

appeal, is the person who brings the appeal has the25
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burden.1

MS. DAMARI: Except an appeal is usually2

not, usually not a complete -- I mean this is the3

first appeal I've argued before --4

MS. MITTEN: I know, and we explained that5

to you, when we started.6

MS. DAMARI: But I didn't, but I do not7

accept, I mean and I have the right not to accept it.8

MR. ZAIDAIN: That's fine, don't accept9

it, why do we have to keep talking about it?10

MS. DAMARI: Because they have a motion to11

dismiss my appeal.12

CHAIRPERSON GRIFFIS: Right.13

MS. DAMARI: And I'd shut up and submit my14

argument otherwise. But they have a motion which I15

don't know the legal authority for. Whether you can,16

whether an appeal can be sue sponte dismissed.17

But barring that for a second, that's why18

I'm opening my mouth.19

MR. ZAIDAIN: Mr. Chair, if I could speak20

to the Board members here. I'm not sure, I can see21

Mr. Green's point in making his motion. I really wish22

I could, I could move to grant that motion. Whoever,23

I think we have gone a direction in the sense of24

allowing these written submissions, for better or for25
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worse.1

I think at this point we should wrap up2

this proceeding, allow them to do these written3

submissions, close the record beyond that, and set4

this for decision making.5

And to quote Mr. Green, get it out of6

here, in whatever way we decide.7

CHAIRPERSON GRIFFIS: Mr. Bardin, do you8

have comments on the motion?9

MR. BARDIN: I said before, Mr. Chairman,10

that I assume the Board would give our opponent a11

chance to answer in writing, one last time. And I12

still assume that.13

CHAIRPERSON GRIFFIS: Okay.14

MR. BARDIN: May I make one small point15

though, because of something that was said, and it's16

something that you are going to see in Mr. Damari's17

paper.18

Some of the testimony we presented had to19

do with a next door lot to the one at issue here. The20

next door lot is where the office is maintained which21

sells the services that are conducted underground.22

Our position, of course, is next door lot, which is23

integrally part of the business, could be relevant.24

When we say Pennsylvania Avenue, S.E. is25
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irrelevant and immaterial, we mean something, another1

place, another time, it may be open, it may not exist.2

Who knows what. I just want to make sure that's3

clear.4

MS. DAMARI: I withdraw my objection to5

that letter. I withdraw my objection to that letter.6

You've got it on the record. It's not worth an7

argument.8

MR. BARDIN: Okay. I'm talking about the9

testimony, but okay.10

MS. DAMARI: Or the testimony. I know11

what you're talking about.12

MS. MITTEN: Mr. Chairman.13

CHAIRPERSON GRIFFIS: Yes.14

MS. MITTEN: I would like to take a five15

minute recess before we decide whether we will take up16

this motion today.17

CHAIRPERSON GRIFFIS: That's fine. Can I,18

I'm hear last from Mr. Brown, just to speak on the19

motion and then we can take a few minutes. Do you20

have any comments to the motion, Mr. Brown?21

MR. BROWN: Well --22

CHAIRPERSON GRIFFIS: You don't have to.23

MR. BROWN: -- I agree with Mr. Green's24

sentiment that, and it may be a timing question, but I25
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think if you look at, again, and Mr. Damari, you'll1

have to take this on faith, that you have the burden.2

He's failed to submit anything here and so3

I think the Board, whether you do it today, in a4

summary manner or later in an order, I think judging5

his case and what he's put forward, he hasn't met his6

burden.7

And so I think it may only be a question8

of time, but I think that the sentiment of Mr. Green -9

-10

CHAIRPERSON GRIFFIS: So, you don't11

support wholeheartedly taking up the motion at this12

point, but you do its intent.13

MR. BROWN: I think it's, from my14

position, but I understand the Board's concern --15

CHAIRPERSON GRIFFIS: Don't worry about16

that.17

MR. BROWN: My position --18

CHAIRPERSON GRIFFIS: Give me your19

position.20

MR. BROWN: -- is that Mr. Damari, in Mr.21

Etherly's words, hasn't produced, both here, today,22

before and before that and before that.23

CHAIRPERSON GRIFFIS: Okay.24

MR. BROWN: So, you know, looking at25
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everything you've got in front of you, without having1

to draw any inferences from it, because he's going to2

tell you later, he hasn't met his burden and there's3

no basis for not denying his case.4

CHAIRPERSON GRIFFIS: Okay. Actually, I'm5

going to have the floor here for a second. Let me run6

through then.7

We're going to take a couple of minutes8

recess and then we'll be back. If we were not to take9

up the motion, but continue this, we have obviously10

the written submissions.11

Does the Government have time allotment12

needed for a presentation of a case today? Do you13

have anything else you're going to tell us?14

MR. GREEN: The only thing I would say to15

--16

CHAIRPERSON GRIFFIS: Just yes or no and17

how much time?18

MR. GREEN: No, I'm not, I'm not putting19

on a case. The only thing I commend to you is, and20

I'll do it in writing, is the matter of Howard21

University versus Robinson --22

CHAIRPERSON GRIFFIS: Okay. I'm just23

trying to assess for the rest of my day. Mr. Brown,24

are you going to present a case today?25
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MR. BROWN: Very brief.1

CHAIRPERSON GRIFFIS: Five minutes?2

MR. BROWN: Yes.3

CHAIRPERSON GRIFFIS: Okay. We'll be back4

in five minutes.5

(Whereupon, the foregoing matter6

went off the record at 5:03 p.m.7

and went back on the record at8

5:11 p.m.)9

CHAIRPERSON GRIFFIS: Very well. Let's10

continue with this and I think it's going to be fair11

for Mr. Green, I believe, you did have the motion or12

wanted us to entertain the motion and I think the13

Board will take that under advisement, but we'll14

continue with the train of thought that we were on and15

get submissions and set this for a decision making16

conceivably as we finalize this hearing today.17

Which means it would bring us down to Mr.18

Brown. Mr. Brown, you indicated that you might need a19

few minutes, and you've had now a few minutes to think20

about that decision of taking a few minutes. So, I21

will ask you if you are, in fact, presenting a case22

today or are we moving on?23

MR. BROWN: I think we've covered most of24

the things, most importantly the burden and the25
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various rights.1

I would say, and I think I can cover this2

most effectively in a post-hearing submission, but we3

have a property zoned a certain way.4

We've heard testimony from the Zoning5

Inspectors about what's actually going on at the6

facility. It's not auto sales, it's not some lesser7

use, it's a repair garage, which is specifically not8

permitted at this site.9

So I think you need to take a look at how10

the property is zoned, what's permitted, what's not.11

The testimony is there and it's very clear that it's a12

repair garage.13

They can call it whatever they want, it's14

a repair garage. And also look to the C of O's where15

if you look at the applications, the intent in issuing16

them by the city was clearly not to issue a repair17

garage, but to issue something lesser.18

And you'll see a pattern of the C of O's19

going from a lesser use to this auto service center20

use, as a lateral use, not as an increasing use. So21

basically they were changing the name of some lesser22

use to this auto service center, not allowing an23

increase to a repair garage.24

And, in fact, if you look at the history25
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of this case, and I"m going back to '88, '89, nobody,1

Mr. Damari, his clients, could ever be under the2

impression that a repair garage was permitted at this3

location.4

Having been repeatedly cited for operating5

a repair garage where one shouldn't have been. So I6

think in the context, the city never issued a C of O7

for a repair garage.8

What Mr. Damari's clients did at the site9

was, in fact, a repair garage, which is not permitted10

and the city was, quite frankly, taking the Board's11

advice from the last time we were here and moved to12

revoke the Certificate of Occupancy as being not in13

keeping with the actual use.14

So I think it all fits together nicely and15

in fact conforms to the Board's fairly clear guidance16

the last time we were here on the civil infractions17

case.18

That if the city believed that the19

operation was not in keeping with what was permitted,20

then we ought to revoke the C of O, not issue another21

civil infraction. And that's exactly what they did.22

And, in fact, Mr. Damari's clients never bothered to23

respond to that in a timely manner.24

So, I think it all lays out fairly25
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quickly. The Board is very familiar with laches and1

estoppel. Mr. Damari has never actually made those2

arguments. HE's raised them, but never made them.3

But the Board and their legal staff will4

weigh the test out and basically in each instance the5

party claiming it has to have been acting in good6

faith, and also have had some reasonable expectation7

that what they were doing was correct.8

Again, going back to the history here of9

Mr. Koon Yuen and then the Kuri Brothers, going back10

to '88, '89, nobody reasonably could expect that a11

repair garage was permitted here, because every time12

it's ever come up they've been told know.13

And if that's how you're operating, as a14

repair garage, it's not permitted. So there's no15

reasonable expectation that they acted in good faith16

or any kind of affirmative act from the city saying17

that what you're doing is okay.18

In fact, the contrary. Every time it's19

come up and repeatedly, they've been told that what20

you're doing is not right, it's not legal, and stop21

doing it. And they haven't stopped doing it.22

So I think laches and estoppel and fail,23

even though Mr. Damari hasn't really made that24

argument, I suspect he may try later.25
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I think you need to keep that in mind that1

nothing affirmative from the city has ever told these2

folks that they could this for a repair garage, quite3

the contrary. That's all I have to say. I think the4

Board understands what they have before them.5

CHAIRPERSON GRIFFIS: Very well. Thank6

you.7

MR. BROWN: And I hope I won't be cross8

examined.9

CHAIRPERSON GRIFFIS: No, I don't10

anticipate you will be. It seems to me --11

MR. BARDIN: Mr Chairman, may I just12

conclude with one point?13

CHAIRPERSON GRIFFIS: Oh, oh.14

MR. BARDIN: Not testimony.15

CHAIRPERSON GRIFFIS: If you feel the16

need.17

MR. BARDIN: I ask the Board, we don't18

often get the attention of the five members of the19

Board.20

CHAIRPERSON GRIFFIS: You often get the21

attention?22

MR. BARDIN: Well, we have a new member of23

the Board, we have relatively new members. We have24

Zoning Commissioners who come and go.25
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CHAIRPERSON GRIFFIS: Right.1

MR. BARDIN: We filed an memorandum of law2

with our motion. And our position is that this case3

is controlled by the zoning regulations. And once you4

find the facts of what's going on here, it's just a5

question of interpreting the zoning regulations.6

We have written a memorandum of law which7

argues and analyzes the act of Congress. And on Page8

4, Appendix 1, the Opie Act of Congress. And I want9

to call two provisions to your attention.10

On Page 4 of our memorandum of law,11

Appendix 1, Subsection E, Congress writes the Board of12

Adjustment, that's you. The Board of Adjustment shall13

not have power to amend any regulation.14

That means any zoning regulation. You're15

bound by these zoning regulations.16

CHAIRPERSON GRIFFIS: Right. We're clear17

on that, so far.18

MR. BROWN: And on E, I'm sorry.19

CHAIRPERSON GRIFFIS: Point us to what we20

need to know.21

MR. BROWN: And on Paragraph G-4, it says22

in so many, again Congress, to that, it's last line23

here, to that end, shall have, you, the Board, shall24

have all the powers of the officer or body from whom25
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the appeal is taken.1

If the Board in the past has disregarded2

that or been unaware of that language by Congress,3

this is the time for the Board, with the help of4

analysis by Corporation Counsel, to look at your5

powers and assign and understand the powers that you6

have which are vested in you.7

And we ask you to do that because we think8

a great deal of mischief can be avoided in future9

cases if this Board is fully cognizant of its powers10

and then decides how to exercise them from case to11

case.12

I don't think this a question of striking13

a balance, this is a question of interpreting zoning14

regulations correctly and then deciding how much of15

the powers of this Board are going to be exercised.16

You've seen weaknesses in the past in the17

way the Executive Branch administered these zoning18

regulations. In this case, the last time it was19

before the Board. I think three members, maybe it was20

more, of the Board, reversed DCRA on an appeal from an21

ALJ's decision on a civil infraction, saying DCRA22

hadn't handled it right.23

Your job is not really to run DCRA, as you24

well know. Your job is to vindicate the zoning25
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regulations of D.C. Either they will be vindicated or1

they won't be vindicated, that's the big issue in this2

case. Thank you.3

CHAIRPERSON GRIFFIS: Very well. Let's4

set the schedule on this. I would propose that we set5

this for decision making on the first of July, our6

first meeting in July.7

And let's backtrack from that for8

submissions and timings of submissions. It is July 1,9

2003.10

MS. DAMARI: I just want to raise one11

thing that's related to scheduling.12

CHAIRPERSON GRIFFIS: Yes.13

MS. DAMARI: I did not have the14

opportunity to pose this to Mr. Green. I'm in a15

three-attorney office, and unfortunately one of the16

three attorneys has recently resigned. So I'm doing17

the work of two attorneys.18

CHAIRPERSON GRIFFIS: Okay.19

MS. DAMARI: I just need a little bit of20

indulgence. I know everyone wants to bring this to a21

closure, but given the size of my office, I would22

ordinarily, I'm dealing with three motions to dismiss23

in cases that, in motions that have already been24

filed.25
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So this is already backlog work. So1

that's all I ask the Board is a little bit of2

indulgence on that.3

CHAIRPERSON GRIFFIS: July isn't an4

indulgence?5

MS. DAMARI: No, July is.6

CHAIRPERSON GRIFFIS: Okay.7

MS. DAMARI: I mean, but the date that I8

was going to propose would be June 20th, if that's9

okay.10

CHAIRPERSON GRIFFIS: For your11

submissions?12

MS. DAMARI: Yes.13

MR. BROWN: Mr. Chair, do you propose14

simultaneous submissions by both parties and then an15

opportunity for both to respond to the other?16

MR. ZAIDAIN: Well, Mr. Chair, that's what17

I was going to ask. The record is closed except for18

findings in fact. The arguments will be based on the19

record that's created.20

CHAIRPERSON GRIFFIS: Right. There's no,21

there's no responses to those submissions. The only22

thing I would --23

MS. DAMARI: Sometimes you can allow24

responses.25
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CHAIRPERSON GRIFFIS: I know.1

MR. GREEN: Please don't do that, Mr.2

Chairman. Let's get on and get it over with.3

CHAIRPERSON GRIFFIS: Hey, that's exactly4

what we're doing. It's the 20th. However, my5

hesitation only in terms of responses there was this6

whole issue of this affidavit that might come in that7

would be served.8

And in which case, and you've already9

submitted --10

MS. DAMARI: I can file that a lot11

earlier. I mean, that particular, if need be, I'll12

file that earlier. That's fine. No problem.13

CHAIRPERSON GRIFFIS: That's right.14

That's what I want to know. If you can get that in15

early, get the responses and move on.16

So starting back to the first date that we17

have then, it would be, actually, Ms. Bailey, is that18

correct? Or we can do it the week before on June19

24th, is that correct? What the timing on that?20

MS. BAILEY: To be honest with you, Mr.21

Chairman, I've kind of lost track. I've been trying22

to keep up with it, but --23

CHAIRPERSON GRIFFIS: Okay, we'll decide24

on July 1, and we'll have submissions for findings and25
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conclusions, and it would be no sooner than June 20,1

but we usually get that a week ahead of time, is that2

correct?3

MS. BAILEY: Yes, sir.4

CHAIRPERSON GRIFFIS: So we can set that5

for June 24?6

MS. BAILEY: Certainly.7

CHAIRPERSON GRIFFIS: Okay. And then what8

other records do we have for submissions, outside of9

what I just mentioned, that one affidavit? I don't,10

hold on. I don't have anything else? Do you have11

anything else?12

I didn't take note of any other13

submissions that we would have at this point. Yes.14

MS. PERRY: Mr. Damari asked me about the15

ANC minutes or when we had trouble. Do you want any16

of those documents or will you just take my word?17

CHAIRPERSON GRIFFIS: No, I don't want18

that full submission of those minutes.19

MS. PERRY: Okay.20

CHAIRPERSON GRIFFIS: Unless other Board21

members feel that, okay. I think the issue was22

apparent on what was the cross examine and all that,23

what was being said. All right, so that's it.24

In which case we'll have that, the25
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affidavit done. How soon can you get it in?1

MS. DAMARI: The only reason why I'm2

hesitating is I know, I know at least Mr. Yuen is out3

of the country now. I know that for a fact. Oh, boy.4

CHAIRPERSON GRIFFIS: The third of June?5

MS. DAMARI: I'll have to figure out a6

way. I'll do it. I mean, I'll figure out a way. If7

it has to go overseas, it will go overseas, no8

problem. We'll do it the 3rd of June.9

MR. BROWN: Will there be a response10

permitted?11

CHAIRPERSON GRIFFIS: That's right.12

That's why I want it in early and then we'll get13

responses, you know, two weeks after that, and then14

we've got findings after that.15

MR. GREEN: Mr. Chairman.16

CHAIRPERSON GRIFFIS: Yes.17

MR. GREEN: If I might get in on just one18

minor point. I do not believe that the Government can19

cross examine any affidavit. And I would strenuously20

object.21

CHAIRPERSON GRIFFIS: Now there's, I22

understand the objection, based on the ability to23

cross examine. But we have written submissions and, I24

mean you can't cross examine a letter either.25
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MR. GREEN: No, but he had an opportunity1

ot have the individual present to present his position2

to be subject to cross examination and to respond.3

And now we're going to let this man submit4

an affidavit. Mr. Chairman, I submit that's wrong.5

MS. DAMARI: I would point out, for6

starters, that that's not Mr., that's not Mr. Green's7

exhibit, so I don't know what standing he has or what8

his posture is in objecting to my response to it.9

CHAIRPERSON GRIFFIS: What's the substance10

of the affidavit that you're wanting to submit? What11

you objected to is based on its authenticity. And so12

my understanding, and it was my presumption that you13

were going to get some affidavit that stated that in14

fact the signature on this is not who it should be.15

MS. DAMARI: No, let me be clear that that16

won't be. I don't want to be disillusioning. Let me17

be clear.18

CHAIRPERSON GRIFFIS: Then what is it that19

we're getting an affidavit for?20

MS. DAMARI: From what I understand that21

there was a, I objected on the basis that ordinarily a22

letter like this would not be admissible because23

there's no foundation for it.24

And apparently because this is, it was let25
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in and I, and I wasn't going to tell Mr. Yuen to come1

from overseas --2

CHAIRPERSON GRIFFIS: I understand that.3

What's the affidavit going to be?4

MS. DAMARI: From what I understand, I5

don't know all the circumstances surrounding it, but6

it was a very, I just don't know, except to say,7

without revealing any client, you know, privileged8

conversations, that I had a conversation with Mr.9

Goldschmitt, who is my co-counsel, about this issue.10

And he told me that this, that it's not as11

simple as it seems. I don't know, I don't even know12

if I'm going to proffer an affidavit.13

MR. GREEN: Mr. Chairman, Mr. Chairman,14

any affidavit, now let's be honest now. The Appellant15

is the one that brought this appeal, not the16

government.17

If he knew that his man was going to be in18

China or Russia or wherever he is, he had an19

obligation to put in here. Maybe we could have had a20

video deposition or something, I don't know. But he21

had that burden. He didn't meet his obligation and I22

do not believe, in all fairness, even though the23

government is capable of doing many things, the24

government is certainly not below the standard of the25
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law.1

The government ought to be given the2

opportunity that any other entity would have. And3

that would be the right to cross examine. And to4

otherwise, is wrong, Mr. Chairman. The government5

strenuously objects.6

CHAIRPERSON GRIFFIS: We don't have to7

raise the volume to get your point across. Comments.8

MS. MILLER: I would agree with Mr. Green.9

That was my concern originally, when you agreed to10

let in the affidavit. It seems to me that he was on11

notice about that letter before this hearing.12

And if it was so important, he should have13

had a witness here or an affidavit, at least, here14

today.15

CHAIRPERSON GRIFFIS: Okay. Others?16

MR. ZAIDAIN: I made the point earlier,17

so, I agree with Mr. Green.18

CHAIRPERSON GRIFFIS: So we won't keep the19

record open for an affidavit to respond to Exhibit20

Number 12. Very well. Which means we don't have21

anything further to respond to, in which case we've22

got one date. June --23

MS. BAILEY: Twenty-four, for the findings24

of fact, Mr. Chairman. And the record is closed. No25
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additional submissions other than that.1

CHAIRPERSON GRIFFIS: That's correct.2

Very well. Everyone clear on the dates, submissions,3

times? July 1 is the decision making. Very well,4

thank you all very much. With that, oh, are we doing5

minutes today?6

No, okay. With that, we're going to7

conclude the 13 May, 2003. I thank you all very much.8

(Whereupon, the foregoing matter9

was concluded at 5:28 p.m.)10
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