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10: 00 a. m

CHAI RPERSON GRI FFI'S:  Good norning, |adies
and gentlenen. Let nme call to order the 13 May, 2003
public hearing of the Board of Zoning Adjustnents of
the District of Colunbia, and thank you for vyour
pati ence this norning.

My nanme 'S Geof f Giffis, I am
Chairperson. Joining ne today is M. Etherly, sitting
on ny right. M. Hannaham further down, representing
t he Zoni ng Conmm ssi on.

Representing National Capi t al Pl anni ng
Conmi ssion is M. Zaidain. And it is wth great
pl easure that we can wel cone our new fam |y menber to
the BZA, Ms. Ruthanne MIller, who is sitting for the
first time, having just been confirnmed or sworn in, |
believe it is.

And so we welcome her today and we'll
probably be picking on her extensively during the
hearings, just to see what she's nade of. That being
said, hopefully it's not anticlimactic in the process
of getting here.

But we welconme you and | know the whole
Board, staff welconme you and are pleased that you are

here and finally have a full Board once again.
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Wth that, also | would wel cone, say good
norning rather to the Ofice of Zoning staff that's
with us. M. Bailey, also M. My, M. Nyarku is also
wth us in and out of the hearing room during our
sessi ons.

Copies of today's hearing agenda are
avai l able for you. They are l|located at the table
where you entered into the hearing room You can
pl ease take those.

And if further copies are needed, please
let the Ofice of Zoning staff in the adjacent office
know, and we can have nore made.

Several things | need to run through for
everyone's awar eness. First of all, all public
hearings before the Board of Zoning Adjustnents are
recor ded.

Therefore, we ask that anything said nust
be said into the record and nust be recorded. So,
when comng forward to speak to the Board, you wll
cone towards the table. Pick the nice beige chair
that you like, have a seat, nmke yourself confortable
and speak into a m crophone.

That m crophone should be on. However,
before sitting down and getting confortable, you

should fill out two wi tness cards. Wtness cards are
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available at the table where you entered into, and
they are also at the table in front of us.

Those two wtness cards go to the
Recorder. The Recorder is sitting to ny right. The

order of procedures today for special exceptions and

variances will be first.
W will have statenents and w tnesses of
the Applicant. Second, we wll go to any governnent

reports attendant to the application. Third would be
the report of the Advisory Nei ghborhood Comm ssi on.

Fourth would be parties or persons in
support of the application. Fifth would be parties or
persons in opposition. And sixth, finally, we wll
have cl osing remarks by the Applicant.

Cross exam nati on of W t nesses s
permtted by the Applicant or parties. The ANC within
whi ch the property is located is automatically a party
in the case.

Qur record wll be closed at the
conclusion of each case, except for any mnmaterials
specifically requested by the Board. And the Board
wll be very specific on what is to be submtted and
when it is to be submtted into the Ofice of Zoning.

O course, it goes without saying, that

after that material is submtted the case, the record
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would be closed and no other information would be
accepted into the record.

The Sunshine Act requires that public
hearings on each case be held in the open and before
the public. This Board may, however, consistent wth
its rules of procedure and the Sunshine Act, enter
Executive Session during or after a hearing on a case.

And this would be for the purposes of
reviewing the record or deliberating on the case. The
decision of this Board in contested cases nust be
based exclusively on the public record.

Therefore, we ask that people present
today not engage Board nenbers in any conversation so
that we do not give the appearance of not deliberating
solely on the public record.

I would also ask at this tine that people
turn off any cell phones or beepers, so we don't have
di sruptions of the testinmony being given or the
process.

And with that, | think we can go to
prelimnary matters. Prelimnary matters are those
which relate to whether a case will or should be heard
t oday.

Such as requests for a postponenent,

conti nuances, wthdrawals or whether proper and
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adequate notice has been given regarding the case. |IF
you are not prepared to go forward this norning or you
bel i eve that the Board should not proceed with a case
on our schedule this norning, you can bring that to
our attention by comng forward and having a seat at
t he table.

I wll ask staff if +they have any
prelimnary matters for us at this tine?

M5. BAILEY: M. Chairman, and nenbers of
t he Board, good norning.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

VB. BAI LEY: There are prelimnary
matters, M. Chairnan, but they are case specific --

CHAI RPERSON GRI FFI'S:  Good.

M5. BAI LEY: -- and they would be dealt
wth better when the cases are call ed.

CHAlI RPERSON  GRI FFI S: Very well. Why
don't we do that then. Having no indication of other
prelimnary matters from the public, we wll call the
first case.

M5. BAI LEY: Application Nunber 17008 of
G deon Baptist Church, pursuant to 11 DCWVR 3103.2, for
a variance from the |ot occupancy requirenents under
Section 403, a variance from the rear yard

requi renents under Section 404, a variance from the
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open court requirenments under Section 406, and a
variance from the off-street parking requirenents
under Section 2101, to allow the construction of a new
church in the R3 D strict at premses 901 I|ngraham
Street, N W

The property is located in Square 2998,
Lot 7. Al'l those persons wishing to testify on this
application, please stand to take the oath, and pl ease
rai se your right hand.

(Al witnesses are sworn.)

M5. BAI LEY: WIl the Applicant please
cone forward. Briefly, M. Chairman, there is a
request for party status. That is party status in

support. And that's Exhibit Nunber 24, from a Betty

Davi s.

CHAl RPERSON GRIFFI'S:  Indeed, is Ms. Davis
present? Wiy don't you cone forward. Have a seat,
make yourself confortable. If you wouldn't mnd, just

turn on your mcrophone that's in front of you.

Just touch the base there, that Ilittle
knob. Excel | ent . Wul d you just give nme your nane
and your address for the record?

M5. DAVI S My name is Betty J. Davis.
I''mat 5307 Illinois Avenue, NW, D. C

CHAl RPERSON GRI FFI'S: Good, thank you very
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much. And you've put in a application for party
status, but are in support of the project. I's that
correct?

M5. DAVIS: Yes. Yes, | am

CHAl RPERSON  GRI FFI S: Ckay. You
understand that you are wel conme and in fact encouraged
to give testinony?

M. DAVIS: Yes.

CHAI RPERSON GRI FFI S: Ckay. And you don't
need to be given party status to give testinony.

M5. DAVIS: Yes.

CHAl RPERSON GRI FFI'S:  Ckay, now with party
status, of course, it's a higher |evel of engagenent.

You are actually a part, and an integral part, in the
entire public hearing process.

SO you are availed to cross exam
Wi t nesses. You are also asked from the Board to
provi de other subm ssions, be it findings of facts,
conclusions of law or any other evidentiary nmateria
that the Board nmay require.

Is that the level that you want to
participate in ternms of party status, or are you here
to give testinony today?

M5. DAVIS: |'mhere to give testinony for

you.
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CHAl RPERSON GRI FFI'S:  Ckay, okay. | think

that's an excellent position, especially in favor
obviously it doesn't always facilitate being a party.
So in that sense, should we take up your request for
party status or would you like to withdraw it and
we'll call you as a person to give testinony?

V5. DAVI S: It really doesn't matter what
you, it really doesn't matter which one I am | just
want to give testinony. I"'min favor of the project
and what ever .

CHAI RPERSON GRI FFI S: Ckay, excellent.
Ckay. And so | take that as we could, as sonewhat of
a withdrawal of your party status request and that
we'll call you during testinony.

M5. DAVIS:  Yes.

CHAI RPERSON (Rl FFI S: Ckay, good. Thank
you very much, M. Davis. Have a seat back and make
yoursel f confortabl e. Hopefully it won't be too |ong
until we get to you.

That being said, why don't | have the
Appl i cant nake thensel ves confortable up at the table
at this tine. Oh, yes, M. Etherly.

MR ETHERLY: Thank you very nmuch, M.
Chair. | just wanted to note for the record, M.

Chair, that we will be receiving testinony today from
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ANC Comm ssioner Keith Jackson of Single Menber

District 4-D 01. And | just wanted to note for the
record that M. Jackson and | enjoy a prior
rel ati onship as nmenbers of One Hundred Bl ack Men.

That relationship in no way attaches to
this case, nor have | and M. Jackson discussed this
case in any way, shape or form But | wanted to
disclose that relationship to ny colleagues, just so
t hey are aware.

| don't have any concerns about being able
to participate in this case inpartially and render an
inpartial and objective decision. But once again, |
just wanted to nmake that disclosure for the record.

CHAI RPERSON GRI FFI S: Cood. Thank you
very much, M. Etherly. Any questions from the Board
of M. Etherly's disclosure? Any questions, any
concerns?

(No response.)

CHAlI RPERSON GRI FFI S: Does the Applicant
have any questions for M. Etherly, noting his
stat enent ?

MR, BARRON  No.

CHAI RPERSON  GRI FFI S: Do you have any
difficulty with him proceeding and hearing this case?

MR BARROWN  No.
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CHAI RPERSON (Rl FFI S: Ckay. | s anyone

here, either giving testinony or a participant as ANC
or others have any difficulty with or questions of M.
Etherly? And if they do, they can cone forward as an
i ndi cation of having that question or concern.

Not seeing anybody indicate that, then
let's nove on. M. Etherly, | think it's not
difficult for you to continue on this noting your

ability to be objective and thorough. Wth that, good

nor ni ng.

MR BARRON Good norni ng.

CHAI RPERSON (Rl FFI S: Finally, we get to
you guys, huh? Wiy don't | just have you introduce

yourselves down the table for the record, your nane
and your address, please?

MR, BARRON M nane is Paul Barrow (%%
address is 4313 Newton, Col mar Manor, Maryland 20722.

MR OYAVWALE: M/ nanme is Jide Oyawale.
It's the sane address as for Barrow.

VR. ALADEKOBA: M/ nane is Steven
Al adekoba. | live at 401 Southwest Drive, Silver
Spring, Maryland 20910.

CHAI RPERSON @RI FFI S: Good, thank vyou.
kay. Let me turn it over to you. Wuat we'd |ike you

to do, of course, is just to walk through limtedly
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what the project is.

I think it's fairly <clear on what's
happeni ng. And then talk to the tests for the
vari ances that you are here for this norning.

MR, BARROW  Thank you very nmuch. Before
| do that, we recently received two letters from the
ANC Comm ssion. They were just furnished to us today
and we just nmade copi es.

I just want to nake sure that all the
nenbers, perhaps, got that inside their packets.

CHAl RPERSON GRI FFI S: Good, yeah, we've
j ust been handed this.

MR BARRON W just wanted to nake sure
that that was submitted this norning.

CHAl RPERSON @RI FFI S: Yes, we have it.
It's the May 12th, 2003, date?

MR BARRON That's correct.

CHAl RPERSON GRI FFI' S:  kay.

MR BARROW Real briefly, what 1'd Iike
to do is just nmake a brief statenment as to what we're
doing and the intention of the church. First of all,
ny nane is Paul, Paul Barrow and |I'm the GCeneral
Contractor for G deon Baptist Church.

And today we're here to discuss and seek

relief on four points of D.C Building Code 403.2,
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maxi mum | ot occupancy, 404.1, excuse ne, rear yard set
back, 406.1, nmaxi mum wi dth open court, and 2101.1, the
nunber of parking spaces.

Before | address all these points, ['d
like to nake a real brief statenment about the church
if the Board does not m nd.

G deon Church has been a nenber of the
community for over 25 years. W are a snal
congregation and we do not seek to becone a |arge
nmega- church or do anything that would have a negative
i npact on the community or our neighbors.

Quite the contrary, Gdeon Church has
denonstrated over the years of nmamintaining a beautifu
lot, it's grounds, the surroundings, the streets, and
will continue to do so regardless of the outcone of
this hearing today.

Thr ough m sconmuni cation and a true desire
to serve the Church, our Architect has devel oped a set
of drawings that, from ny point of view, was
hopel essly dooned of not nmaking it through Zoning from
t he onset.

Since then our true desire to denonstrate
to the Board our conpliance with D.C Code, we have
greatly nodified our drawings to try to cone into

conpliance with these four points that we're here to
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di scuss today.

AS you nmay be able to see, taking the
first point, 403.2, |lot occupancy. W greatly reduced
our | ot coverage from approximately 80 percent to 69.1
percent, by elimnating two roons off the rear end of
t he Church

Doing so, we are with nine percent of our
total |ot requirenent. Taking us to 69.1, | believe
the coverage is 60 percent.

404. 1, excuse ne, 406.1, the open court.
Part of this problemwas trying to provide handi capped
access to the Church with a ranp. W have the ranp
situated on the right side of the building and in
effect it is an open court.

There is no place for us to nove this ranp
in order to have access to the building for our
handi capped pari shi oners.

Also, there is an elevator wthin the
building to give the sanme parishioners access floor to
floor, which is situated on that sanme right side of
t he bui | di ng.

In order to acconmmobdate the ranp, we woul d
have to nove the elevator. And there is really no
pl ace else for us to position the elevator within this

bui I di ng.
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It's a very small building, but it does
have three floors. And we have one or two handi capped
pari shioners that need to have this access from fl oor
to floor.

Movi ng on to our next request, which would
be parking spaces. In our zeal to nodify the Church
we did not have parking spaces. And in our attenpts
to conply, we again nodified the Church by elimnating
two roons off of the rear, thereby giving us space to
accommobdat e at | east two parking spaces.

Also, we contacted the D.C. Realtors
Ofice and al so Truesdale El enmentary School, which is
| ocated within 400 feet of the Church to gain access
to their parking spaces on Sundays.

W were given permssion by the school and
al so were given permssion by the D.C. Realtors Ofice
to do so. W greatly feel that any inpact to parking
or overflow parking can be accommbdated by the Church,
by the school .

And also keeping in mnd that we are a

smal | congregati on. W are not a large congregation
at all. W do not seek to becone a very |arge one at
all.

And finally, the last point which would

be, excuse ne, the rear yard set-back. Oiginally,
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our drawi ngs had a set-back of less than five feet, |
bel i eve. | believe the actual nunber was l|ike three
and a half to four feet.

In order to cone in conpliance with that,
we again nodified the building. W greatly reduced
the size of the building, and | believe on that point
we actually cane within conpliance with that code.

Currently, with the nodified draw ngs, we
have a 20 foot set-back, which | believe is what the
zoning requirenents are for that area.

Also, | mght add, in order to set
transparency in our efforts to build this church, we
did attend ANC neetings. W got there bl essing. Ve
also sent letters out to the PTA at Truesdale
El enentary School, so they are aware of us having
access to that parking, if we should need it mght I
add.

So, just to give total transparency, we
sent letters out to all the nenbers of the comunity
and so, in an effort to |let them know, and to get any
f eedback, negative or positive, that that m ght be and
I"'m happy to report that we have not received any
negati ve feedback for this project. And |'m open to
guestions if there are any.

CHAI RPERSON GRIFFI'S:  First question is in
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your understanding for the parking that you're here as
a variance?

MR BARRON Yes sir.

CHAl RPERSON GRI FFI'S: Ckay, and we'd I ook
to 2116.3, in terns of the provision of that for
churches which is three on site and 50% al | owabl e as
an off-site.

Let ne also, two things. |In your opening
statenent you just nentioned briefly that you are here
under building codes, of course would be under the
zoning regulations, but I'm sure that's exactly what
you meant .

The other piece is, | have in ny notes
that we needed an updated survey submtted into the
record. That won't create any difficulties for us
proceeding, but | wanted to just remnd you and |I know
staff will remnd us at the end that that will need to
be submtted into the recorded.

But, they'Il give you specifics on that.
Can you speak a little bit nore on each of these
tests, for each of these variances, the tests of first
of all, in a witten submssion, | think you covered
it, so you can just sunmmarize, but how this property
i S unique.

Al so, what are the practical difficulties
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that have arisen out of the land that create these
aspects that require the variance relief. "1l give
you an exanpl e of course.

The open court | think is a very straight
forward issue. Qoviously if you cone into conpliance
with that court, you'll not only renove the elevator,

but the corridor and the rest roons on the first

floor.

MR BARRON Right.

CHAlI RPERSON GRI FFI S: Essential ly
rendering it perhaps useless on that floor. So,

practical difficulties, what's created out of its
uni queness, and al so, just speak.

| think you can summarize at the end of
how this wouldn't in anyway be detrinental to the area
or be detrinental to the zone plan or nap.

MR BARRON  Taking one point at a tine,
| ot coverage perhaps we can start with that one, which
would be, | don't have the exact laying in front of
me, 403.2 |ot occupancy. The configuration of this
lot is situated, the way the lot is situated, it's
situated on three streets, Illinois Avenue, I|ngraham
Street and 9th Street.

It's kind of a triangle type corner |ot.

In order for us to build a church, and al so be able to
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accomodat e par ki ng, it would alnost next near
i mpossible to do that and actually enlarge the size of
the church as is right now

The Church is not a, by the way there is
al so an existing church on these grounds right now
It isn't like were putting a new building there, so
we' ve been having services there for many years.

W're just trying to increase the
building, not so nuch to attract new nenbers as it is
just to make the building nore user friendly to our
current parishioners. In order to do that and
slightly increase the size of the building, it would
be next to inpossible to do that and al so put X anount
of parking spaces on the | ot because of the |ot size.

CHAlI RPERSON  GRI FFI S: Vell, let's just
delve into that a little bit nore specifically. Wat
| hear you saying is clearly the site, its location,
its shape is unique, its triangle shape.

MR BARRON Right.

CHAlI RPERSON GRI FFI S: And then, in terns
of putting in lot coverage, so for a functioning
building, of <course you'd Ilike it to be nore
rectangular, and so essentially, it's being squeezed
at the edge --

MR BARROW That's correct.
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CHAlI RPERSON &Rl FFI S: And that, in order

to nmake it functioning floor plan for the issue,
requires that you go beyond the 60% | ot occupancy.

MR BARROWN That's correct.

CHAI RPERSON (Rl FFI S: And you brought up
par ki ng. As | understand, also going to the
uni queness of the triangle shape, there isn't adequate
space. Now, in this mssion, you tal ked about bel ow
grade parking and you nentioned that there was a cost
inmplication for that.

MR BARROWN That's correct.

CHAI RPERSON GRI FFI S: Let me just give a
little direction. It would be, it's very difficult,
based on our regulations and what we have to | ook at
for the test to make an econom c hardship for an area
vari ance.

But, putting that aside, | think, as |I'm
understanding what vyou're saying and then you're
subm ssions, the practical difficulty of providing
bel ow grade parking, let's say surface parking | think
we can under st and.

MR BARRON Right.

CHAI RPERSON Rl FFI S: You got a building.

You have parking. 1It's kind of one or the other, and

if you don't have the building you don't need the
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par ki ng, so where do you go.

And | ooking at below grade, | think what
you just indicated as the snmall size and the shape, it
woul d be difficult to get a ranp down. Wuld it not?

VR. BARROW It would be up near
i mpossi ble to do that.

CHAlI RPERSON GRI FFI S: Ckay, so in sense
the practical difficulty based on the shape is nost of
the lot, if you have it go bel ow grade, and you have a
basement level would be ranps, so it wuld be
essentially a ranp down to nothing, or maybe a parKking
space.

MR BARRON Right. That's correct, and I
believe that would open up a whole other area of
zoning which involves other requirenments that we
probably could not --

CHAl RPERSON GRI FFI'S:  Ri ght.

MR BARROW -- reach, in order to do
sonmet hing Iike that.

CHAl RPERSON GRI FFI'S:  Good.  Ckay.

MR ZAIDAIN M. Chair?

CHAI RPERSON GRI FFI'S:  Yes?

MR ZAIDAIN Just to make sure |'mclear,
we're proceeding for the parking variance under

2116.3, and the real issue there is the fact that they
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need to provide three spaces on their |ot.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAl DAI N And they can't. They' re
providing two. Wth the bal ance of the parking being
provi ded on the school property. Correct?

CHAI RPERSON GRI FFI S: Is it the bal ance?
Yes, that is an essential piece of it.

MR ZAIDAIN R ght. GCkay. How far away
is that property from --

MR BARRON The school ?

MR ZAIDAIN  Yes.

VMR BARROW Approximately 400 feet from
the actual school building. Aso, | mght add, there
is anple, anple off street parking at this church. |
don't know whet her you fol ks have actual pictures of
the site.

Phot ogr aphs, not the actual site pics, the
phot ographs of the area. If you do, you'll see across
the street, which would be Ingraham Street. There is
a park area. A reasonable size park area with parking
on both sides of the |and mass.

There's also anple parking on both sides
of Illinois Avenue, so --

CHAI RPERSON GRIFFI'S:  Are you referring to

the kind of the triangle --
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MR BARROWN  The triangular |ot of space

across the street. There's parking on both sides of
t hat .

CHAl RPERSON GRI FFI'S:  Ckay. On Jefferson
8th, 9th, Illinois, is that residential zoned street
par ki ng?

MR BARROWN | believe so. Yes it is.

CHAl RPERSON GRI FFI'S:  And those are | arger
apartnent buildings on 8th and Jefferson?

MR BARROW W believe it my be, but
we're not exactly sure. VW have a photograph of it,
but we can't tell --

CHAI RPERSON GRI FFI S: Wll, it goes to
this. | think it's good information to know that your
statenent is that there's anple street parking. First
of all, there's two points to it. That woul dn't
satisfy, obviously the parking requirenents.

It fills in the record for us. But |
think the Board also needs to be aware of future
potential, and there may be adequate parking now, but
is there going to be.

I think having the elenentary schoo
there, and they do have there own surface parking
speaks to the fact that that block is fairly renoved

fromresidential requirenents.
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Qovi ously they don't have houses that are
there that would add to that population. But, right,
so it's good information. Going M. Zaidain to your
i ssue of 2613. 3.

As | read it, it looks to be if a church
had four parking requirenents, they are allowed to

renove 50% of them but they are required to have at

| east three. So, there's kind of two pieces to it
all. On the other side --
MR ZAlI DAl N: Vell, | guess it would be

because they're exceeding the 50% so there's two
pi eces. They need a variance from the 50% percent
requi renent and then --

CHAI RPERSON GRIFFI'S:  That neans from the
two on the site. Let's take the statenent from the
Applicant that 17 spaces are required.

MR ZAlI DAl N Ri ght . So that would be 9
essential ly.

CHAI RPERSON (RIFFI'S:  Let's nmake it 18 for
hypot hetical, so we can split that equally.

MR ZAI DAIN.  Sure.

CHAlI RPERSON GRI FFI S: So they're allowed
to nove nine off, and they're required to have nine
on.

MR ZAIDAIN Right. That's the 50%rule.
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CHAI RPERSON Rl FFI S: Ri ght, and you just

can't go below three. Ckay.

MR ZAl DAI N Right, so there's kind of
two aspects to the variance.

CHAl RPERSON GRI FFI'S:  Right.

MR ZAIDAIN. The 50%rule, as I'mcalling
it, and then the mninum two that they have to have,
or three, I'msorry.

CHAIRPERSON GRIFFIS: R ght. Okay. Any
ot her questions at this time for the Board?

M5. MLLER | have a few questions.

CHAI RPERSON GRI FFI S Yes?

M5. MLLER You don't have access to the
parking at the school during the week. s that
correct?

MR BARROW No ma'am and we don't
actually require that during the week.

M5. MLLER Wiat is the demand for
parking during the week? |Is there any demand? |[|s the
Church open during the week?

MR BARROW The Church is open during the
week for Bible Studies and things like that, but it's
not like a congregation that's comng around. W nmay
have four, five, or six nenbers that cone for Bible

classes during the week, and that's twice a week that
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we woul d have actual Bible Studies.

And al so, those hours of that for those
are fromseven p.m to nine p.m, so we're talking two
hours in the | ate evening.

CHAl RPERSON GRI FFI'S:  Those are the hours
of the Bible Study cl asses?

MR BARROWN Yes sir. That's correct.

MR ZAlI DAl N So, the only tinme you can
make sure | understand the answer to the question that
Ms. MIler posed was the only time you can use the
spaces at the El enentary is on Sunday?

MR BARRON That's what we filed for.
am not 100% sure that is the only tine, but that's
what we filed for because that's where we saw the need
for any possible additional parking. It wouldn't have
been for our Bible Studies that we have between seven
and nine because that's a very small session in the
evening, but | do believe that the school is available
for parking.

If the question is can we park there, ny
answer to you would be, | believe we can park there if
needed on other days at different hours, but we did
not apply for that because we did not see a need for
any additional parking on any other day other than

Sunday.
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M5. M LLER W have in our record at

Exhibit Seven, a letter referencing the use agreenent
with the school. Do we have the use agreenent? Do
you have a use agreenent actually, that's not in the
record yet, that you mght be piling?

MR BARROWN | believe | do. Wuld you be
referring to the actual letter from the school or the
letter fromthe D.C. Realtor's Ofice.

M5. MLLER  There's exhibit nunber seven,
a letter to Reverend Banks from Veronica Caldwell.
You don't know what |I'mreferring to?

MR BARROWN  No.

VB. M LLER It describes the use
agr eenent . W also notice that there seens to be a
typo here. It says that the use is scheduled for

Sundays only fromeight p.m until four p.m

MR BARRON That's correct.

M5. MLLER W're assumng they nean
eight am to four p.m

MR, BARROW Eight a.m, right, eight a.m

CHAI RPERSON Rl FFI S I think what M.
Mller's bringing up is Exhibit Seven in our records
is not the binding contract. |Is that correct?

MR BARRON That's correct.

CHAlI RPERSON GRI FFI S: Ckay, so what we'd
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like to see is in the record just a copy of the
bi nding contract and | think we'd |ike to review that.

The other piece is that what M. Zaidain
has brought up I think mght well be worth addressing
just for your own needs, whether there is a potential
for using it outside of Sundays.

MR BARRON (kay.

CHAI RPERSON GRIFFI'S: Even if it's just on
a scheduled basis, you call the school and say, you
know, Thursdays we're going to be using it, or sone
potenti al . You know, that could be worked out in
program but just the availability of it.

MR BARRON R ght, and you are correct.
I m sunder st ood. W don't actually have the binding
contract. W didn't know that would be necessary at
this point.

W wanted to wait until we actually got
t hrough this process, but what we do have is approval
from the school and approval from the Realtor's
Ofice, is what we have. And | guess a contract wl|
be forthcomng --

CHAl RPERSON GRI FFI' S:  Ckay.

MR, BARROW -- once we get past this
process.

CHAlI RPERSON Rl FFI S: Excellent, and for
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our regulations, we would have to have the actually
| ease or agreenent in the record, so before any order
coul d go out, depending on which way this goes.

MR ZAl DAl N: And, M. Chair, | nean |
have some concern because, and this is al nost kind of,
not only for our variance test, but for the school's
successful operation. |It's really during the week, or
aside from when this agreenment's not in effect, which
i s everyday except for Sunday.

They technically have only two parking
spaces. They have none. So, if there's ever an event
that the Church may have that they don't foresee now,
they will not have any parking at the school, unless
that's reflected in the agreenent.

I nmean, is that, do you see the agreenent
being anmended to where you can provide parking at
ot her times other than Sunday?

MR BARROW | don't see any reason why
that would not be able to be done. Again, |I'mnot the
head of the school, or as you know, the Realtor's
office, but from ny conversations with the principa
and nmy conversations with the DC. Realtor's Ofice, |
did not hear of any reason why we could not use those
facilities on other days.

| would inmagine it would have to be after
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school, school hours.

MR ZAl DAI N Cay. Vell, there's two
points to ny question. One is for your own benefit
for having, not limting yourself on when you can have
functions in the future, but also under the variance
test, really, it's kind of a, I'mtrying to think of
the best way to describe the relief that we're
del i berating on.

On Sundays, they're getting relief from
the 50% and the three parking spaces, but then the
rest of the week, they're really getting variance
waived from the entire section except for the two
that's provided.

CHAlI RPERSON GRI FFI S; That's an excel |l ent

poi nt . Do you understand what he's saying? He's
making it nore  of a continual or per manent
opportunity. | would tend to agree. You know, it's

interesting to step back a little bit.

This regulation is, in ny mnd, sonmewhat
problematic, in that it puts an applicant on the
reliance of an adjacent and other owner. You know, it
makes the question also, | think this is strong in
that it's a public school.

But it nmakes the question of are you aware

of the public school having any plans for renovation,
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reconstruction, or being closed down that mght limt
or preclude vyou from nmaintaining your parking
requirenent.

VR BARROW No sir. No sir, |'m not
aware of any --

CHAI RPERSON GRI FFI S: Because that's the
other issue is what happens if this public school
deci des you know, on Sunday they want to have, God
forbid, a flea market in their parking lot? You would
essentially be out of conpliance and not able to use
your Church.

MR BARROW | would imagine that if we
had a contract, as you were nentioning, giving us
perm ssion to use those facilities on that particul ar

day, that they would conply with it.

CHAI RPERSON  GRI FFI S: | think, as |
say,with a public school, | think we can put some
reliance on that. But the first note in our letter

fromthe public schools, is D.C. Public Schools should
have the wunilateral right and sole discretion to
term nate the agreenent upon seven days prior witten
noti ce.

So, anyway, |'m not sure we can get over
that. | nean, we have to take it for what it is.

MR ETHERLY: M. Chair, if | could, let
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ne. I'"m not necessarily so concerned about the
school, because | mean, the school agreenent gives ne
greater confort, but naybe just to flesh out, for the
benefit of ny coll eagues.

You referenced the Bible Study as being
one event that takes place on a fairly regular basis
at the Church. And that activity may involve five or
si X menbers of the congregati on.

MR BARRON That's correct.

MR ETHERLY: Do you have a sense, M.
Barrow, what the percentage is of the Church's
congregation or staff even, that use vehicles to get
to the Church on Sundays or other events? O nmaybe a
better way to ask it is how would you characterize
where the majority of the congregation conmes fronf?

Are you pulling nost of it's, is the
Church pulling nmuch of it's nenbership from the
surrounding conmunity, or are they comng from
Maryl and or Virginia?

VR, BARROW If I may, can | refer this
guestion to Pastor Smth or Pastor Banks?

MR ETHERLY: Sur e. Good Morni ng Past or
Banks, if you could, just identify yourself and your
address for the record pl ease?

CHAI RPERSON GRIFFI'S: | need you turn your
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mc on, and then I'm going to have you guys turn off
your mcs to defeat the feedback

MR BARRON Al right.

MR BANKS: Yes sir. You can ask ne again
and I'Il answer.

MR ETHERLY: Al right. Thank you very
much sir. Pastor Banks, correct?

MR BANKS:. Yes sir.

MR ETHERLY: You're hearing a little bit
of concern about vehicular traffic as relates to the
Church's business on a regular basis. Cdearly you'l
have access to the school's parking facilities on
Sundays, and that's going to be a real good
arrangenment for you.

In ternms of the Church congregation, where
are you pulling, where would you say nost of vyour
nmenbers are comng fron? Do many of your nenbers cone
fromthe surroundi ng comunity?

MR. BANKS: Yes. Mst of the nenbers are.

W do have nenbers comng over, if it's, | don't know
if I have permssion to tell you the parking as it is
or not; the facilities. If so, where were they
| ocat ed.

In the 5300 Block of Illinois Avenue,

which is at the corner of Ingraham there's a like for
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four spaces if there was such a thing as saying it's
our property, like a house, at l|least four cars on that
si de.

On the 9th Street side of |ngraham
there's parking for |like eight cars. Now, when you go
to the 5200 Block of 9th Street, there are no houses

there, so | can't say it belongs to us, or belongs to

nei ghbor s.

So if you were to see where it's |ocated,
we never have had a problem |'ve been there |ike 23
years.

CHAI RPERSON (RI FFI S: So you're saying
there's street parking avail abl e.

MR BANKS:. Street parking, yes.

CHAI RPERSON  GRI FFI S: And based on the
fact of how nuch street front as your property has --

MR BANKS: The only reason |'m saying
this sir, is that it doesn't belong to us, it doesn't
belong to houses, so that's what we've been using for
the last 22 years on the 5200 Block on 9th on both
sides, and then the 5200 Block on Illinois Avenue,
there are no houses on that side. So that's how we've
been functioning, no matter how | arge it has been.

MR ETHERLY: Ckay.

MR BANKS. Ckay.
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MR, ETHERLY: Al right. Thank you M.

Chair, | believe the Pastor, the Applicant's answer,
along with the school agreenent, and once again, from
ny standpoint, gives ne a fairly decent |evel of
confort with regard to the parking aspect of this.
Thank you M. Chairnman.

CHAI RPERSON CGRIFFI'S:  What's your current
congregati on size now?

VR, BANKS: Vell, we're about 30 people
but --

CHAlI RPERSON  GRI FFI S: 30 people. And
you're potentially are wanting to grow to over a
hundr ed. Do you think there's a nore potential of
par ki ng demands with that size of a congregation?

MR BANKS:  Ckay. | cannot sit and tell
you how large we will grow | doubt it, but | don't
want to get into that |ike you say, as of now there's
pl enty anpl e parking and we've never had a problem --

CHAI RPERSON GRI FFI S: | understand, but
there is a difference between |ooking at a
congregation of 30 and building a church with a
potential over 100.

MR BANKS: Ckay. | cannot answer how
fast it will grow, or howlarge it will grow

CHAlI RPERSON Rl FFI S: Well, | understand
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that, but it doesn't matter. | nean at sonme point it
could be that. I nmean, that's what vyou're
antici pating, correct?

MR BANKS: Yes.

CHAl RPERSON GRI FFI'S:  Ckay. Yes?

M5. MLLER During the mddle of the week
do you have like funerals at your church or anything
like that that would generate a | ot of cars?

MR BANKS. [|'m so glad you asked. Well,
in the sense like for parking, the reason |'ve asked,
is for baptism and for funerals and for weddings, we
have to go to other places. | don't --

CHAI RPERSON GRIFFI'S: But will you have to
wi th your new church?

MR BANKS: Ckay, yes, but I'm saying |
can't answer you as to what we already have there
You al nost have to see it. On Ingraham Street, in the
800 Bl ock there's a house on this side, and the school
is on that side. Even if it got to ever be an
overflow, we've never had to use that nmany places, but
that's al ways there.

CHAI RPERSON  CRI FFI S: But just to Dbe
cl ear. Currently, in what you have is essentially a
resi dence al nost being converged to the church, so now

you can accommobdate funerals, weddings, |arger events.
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Correct?

MR BANKS. Wll, like | said, it's anple
space there, but we've never had --

CHAI RPERSON (Rl FFI S: In your current
situation?

MR BANKS: Yes.

CHAl RPERSON GRI FFI' S:  Ckay.

MR BANKS: W've had a small one, but
we' ve never had to use any place or double park or --

CHAI RPERSON QR FFI S You don' t
under st and. I"m tal king events. ['"'m not talking
par ki ng right now specifically.

MR BANKS:. Cnh okay.

CHAl RPERSON (Rl FFI S: So, those events,
and in your construction, as proposed, you would be
able to do funerals and weddings and events of that
nature in the new building. Correct?

MR BANKS: Yes sir.

MR BARRON Mght | ask the Board woul d
it be helpful if it were a stipulation? Wuld that at
all put the Board at ease if we woul d?

CHAI RPERSON  (RI FFI S: What kind of
stipul ation?

MR BARROWN Well, as Pastor Banks | think

nmentioned before, currently, | believe he nentioned
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that if there was a funeral, or an event |ike that,
they use other facilities to do this. | was just

wondering if --

CHAl RPERSON @RI FFI S: First of all |
woul d, | think personally, you' re not hearing a | ot of
concern from the Board yet. |'m not sure if it wll

be or not.

All we're trying to do is get the facts.
Let's get everything to us. Don't hesitate what you
tell us, and then you'll figure out how you can deal
with us as if you see difficulty, and a stipulation
l'i ke that, no.

| find that, personally, I'll let ny other
Board speakers speak, | think that would be absurd.
If you have a brand new church, you've got your site,
why are you going sonewhere else and |eaving that
enpty?

I think what we need to do is | ook at what
that inmpact is and then how we m ght accommodate that
if this goes forward. And | think that will be nuch
nore appropriate. First of all, if I was a nenber of
your congregation and | wanted to get wedding, | don't
want to go to the Ranada.

It's going to be in that Church. Ri ght ?

So, | think we need to be very realistic of what we
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actually anticipate and expect. There's ways to
mtigate. | nean, | think one of the pieces that you
have going forward is the amount of street fronted

that the | ot creates.

| nean, that's pretty clear. You can
easily, | wuld imgine, and | would expect that,
matter of fact, | think it's required that you would

have to post no parking if you had an event.

I would imagine you'd want to do that
anyway so the linmos could pull up, or whatever it is
could pull up in front of the church. So you could
post those and renove the parking tenporarily.

| think those kind of the aspects would be
good as it's folded into the use of the elenentary on
of f tinmes. | don't know what your schedule it. [''m
not sure there would be a lot of mdweek, daytine
weddi ngs.

They're probably nore on Saturdays and
Sundays anyway, but | think what | was hearing from
the Board is they want you to have flexibility in
being able to use the elenentary school for the
parki ng requirenents that m ght cone up.

And | think the Board is asking a |ot of
guestions because they have a |lot of experience with

par ki ng, but al so church rel ated parKki ng.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41
So | think we can kind of predict what is

going to happen and we don't want anything to be
devel oped into problens for the community or for the
church. Okay. Oher questions at this tine?

M5. MLLER | have one nore question

CHAI RPERSON GRI FFI'S: Yes.

M5. MLLER Could you just clarify for
me, what would be the inpact on the building and the
menbership if you didn't have the |ot occupancy
variance. | understand the parking. That takes up a
| ot of space.

Just so that | understand what you would
| ose, or how rmuch snaller the menbership would have to
be? Do you have a sense of that? D d you try to fit
it into the requirenent?

MR BARRON Yes we did, and that's when
we cane fromthe 80 to the 69.1% that we're currently
at. To reduce it any further, to conme into conplete
conpliance with the 60% | ot occupancy, yes, the inpact
that it would have on the actual sanctuary, | believe
woul d degrade itself.

Not so nuch any place else, but the
sanctuary size and just the configuration of the
sanctuary and the pulpit. If we had to reduce any

further, would really change the whole scope of what
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we're trying to achieve for the buil ding.

M5. MLLER So the sanctuary would be
much smal |l er basically.

MR BARROWN That's correct.

M5. MLLER And how many people fewer
woul d that be? Do you know? 1Is that part of it?

MR ALADEKCBA: If | rmay just address
that. The initial design, we had it at about, | think
216, to around 20, and that was taking note the
clients brief as to what he needed.

And then based on that, the problem that
we ran into, | nean, trying to cone into conpliance,
you know, having met with your O ficer previously, we
actually reduced it, you know, all the way down from
216 to 170.

And that's going away from 215 that the
client had initially wanted. So varying is needed
before then, of going down from 69 to 60, we'll
probably | ose another 36. So, which is why, you know,
that's taking it down from 172 to 140, which is al nost
hal f of what the client had initially wanted, which is
why we decided to cone for the hearing.

M5. MLLER Thank you.

MR ALADEKOBA: Thank you

CHAlI RPERSON  CGRI FFI S: Ckay. And then
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dependi ng, obviously, on where you take it from it

may actually even create another need for relief.

Wll, | guess you could take it fromthe rear. In the
updated survey which we'll give directions to, can we
also be fairly clear, what | have submtted on GC 2,
and | don't really want to go in this now unless we

absolutely have to, but it |ooks Iike your building
goes over your property Iline. O is that the
bui | di ng?

MR ALADEKOBA: No, actually that has been
revi sed, because --

CHAl RPERSON &Rl FFI S: No it ends the
separate --

MR ALADEKOCBA: | think we submtted a
revi sed set of drawi ngs about a week ago.

CHAl RPERSON GRI FFI'S:  Okay. Cot them

MR ALADEKOBA: So that revised draw ng
shows the property within property lines.

CHAlI RPERSON GRI FFI S: What date do you
have? Ckay. Wll, clearly you won't do that. So,
that being said, let ne ask, just very briefly if the
architects could address, there's a statenment in your
subm ssion about the rear portion or the rear yard.

First of all, lighting, can you just

indicate what kind of lighting and it's l|ocation on
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that. But also, you indicated that the use color, and
acoustical nmaterial of the exterior walls wll
contribute to any noise reduction if any. Wat is the
materi al ?

VR, ALADEKOBA: The plan is actually to
use EIFS system and then we we're planning to just
increase the insulation in between the fram ng. You
know, nore than what you nornally have, and hope that
you know, with the increased insulation, that wll
hel p with the noi se reduction

CHAI RPERSON GRIFFI'S:  |Is the entire church
exterior ElFS?

VR, ALADEKOBA:  Yes.

CHAI RPERSON GRIFFI'S: It goes all the way
down to the ground?

MR ALADEKOCBA: No, no. >From the
baserment to the first floor slab will be CMU.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ALADEKOBA: And then from that point
on will be ElFS.

CHAlI RPERSON GRI FFI S: What's the roofing
materi al ?

MR, ALADEKOBA: W selected asphalt just
to so that it can blend with the all the residential

nei ghbor hood. But initially, we're considering a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

standi ng seemnetal. But --

CHAI RPERSON QR FFI S: Ch, that would be
gr eat . If I could give a reconmmendation, | would do
t hat .

MR ALADEKOBA: Yes, but then it would be
so odd.

CHAl RPERSON GRIFFI'S:  Well, there's been a
| ongevity, and first of all, I don't think, I nean, if
it is your opinion and that's what you're trying to
choose fromto try and match the residential aspect,
| ook, this isn't going to |look Iike a house.

The point is is that it's conpatible as a
church and a function to be in a residential area, but
make it a church then and you know, to do just a
shingle roof on a structure that big, standing seem
actually your elevations appear to representing that,
whi ch | think woul d be stronger.

I"d al so have sone great concern about the
EIFS system and how long it's going to last, and
whet her people are going to touch it. But, not having
great jurisdiction to go well into that, I'll leave it
al one.

Any other questions at this tine? I
bel i eve that the, oh, you were just going to indicate

lighting. The lights --
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VR. ALADEKOBA: Yes, the lighting.

just do that it limts its inpact on

that's next

sone kind of down |ighting

t he nei ghbor

door. There's going to be sone cal m down

l[ighting that we'll put on the wall there.

CHAl RPERSON GRI FFI'S: And what do you, the

rear yard, as proposed now, is going to

what ?

really. It'

agai n, that was,

the origina

| ot occupancy,

be used for

MR ALADEKOBA: Pretty nmuch nothing

S just going to be green area. You know,

if you would conpare that design with

design, we actually, in trying to md the

order to create.

believe wll

grass --

You Kknow, no set back,

that's why we actually sit back, in

no forward.

Actually, it's just going to be green area that |
be well rmaintained. You know, | mean
CHAI RPERSON  GRI FFI S: Interesting, and

you're creat

par ki ng?

(202) 234-4433

ing a new curb cut on 8th St

reet for the

MR ALADEKCBA: Yes, for the parking.

CHAl RPERSON GRI FFI'S:  Ri ght.
VMR ALADEKOBA:  Yes.

CHAlI RPERSON (Rl FFI S: I's that
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|"msorry.

MR ALADEKOBA: 9th Street yes.

CHAI RPERSON GRI FFI' S:  kay.

MR ALADEKCBA: Well, there's an existing
curb cut there right now, we'll just be expanding the
curb si ze.

CHAlI RPERSON GRI FFI S: I ncr easi ng. Ckay,
whi ch al so goes to the aspect of you know, if you were
going to park in your rear yard, you' d have to have
anot her curb cut off of Illinois which wouldn't make a
| ot of sense.

MR ALADEKOBA: That's right.

CHAlI RPERSON GRI FFI S: It would actually
di m ni sh the parking on the street.

MR ALADEKOBA:  Yes.

CHAI RPERSON GRIFFI'S:  Ckay. | think that
covers ny questions and concerns at this tine. Does
any other follow up? Ckay. Let's nove on then to

Gover nnment Reports. Ofice of Planning is here with
us today. Let's welcone them as finally introduce
t hensel ves and run through their subm ssion.

Ch, first of all, are you in receipt of
the O fice of Planning's Meno?

MR, BARROWN |'m sorry.

CHAlI RPERSON GRI FFI S: Are you in receipt
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of the Ofice of Planning's Meno to the Board?

MR ALADEKOBA: Yes. Yes we did. Yes.

CHAI RPERSON GRI FFI S: Ckay. CGood. Vel |,
actually, | need a quick clarification of two things.

You nade a statenment that you net with our staff,
which | think you meant O fice of Planning, which is
anot her area.

And, in your witten submssion, you said
the Ofice of Planning from DCRA which is also not
correct, but that's just not for the record. Let's
have the O fice of Planning introduce thensel ves.

M5. THOVAS: Good norning M. Chairman,
Menbers of the Board. |'m Karen Thomas, presenting
the Ofice of Planning's recomendation on the
application filed by the Gdeon Baptist Church
requesting variance relief from section 403, the
maxi mum allowed |ot occupancy, 404, a mnimm rear
yard set back, 406, the mninmum width of an open
court, 2101, on the nunber of parking spaces for it's
new building on the 4200 square foot lot, on an R3
zone district.

The Applicant proposes to denolish a
converted residential structure that is currently used
as a church and construct a new church building on

this lot. The church operation has grown in
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menbership and the Applicant wshes to remain at this
|ocation with a new building designed to acconmodate
its grow h.

W nmet with the Applicant and discussed
their proposal as presented, and asked that they
reexamne their design at it related to the percentage
of lot occupancy, the lack of parking spaces on site,
the lack of a sufficient setback between the proposed
building and the butting property to the rear, and a
projected nunber of nmenbers the church could
reasonably accomobdate given the area of the site.

As proposed originally, we believe that
the structure would exceed this size capacity. It was
recommended that the design include a rear yard set
back and sonme of the required nunber of on site
par ki ng spaces.

The Applicant subsequently subnmitted a
redesign that incorporated a 20 foot rear yard set
back, provision of tw parking spaces on site,
i ncluding one handicap space, and a reduced seating
capacity for 170 persons, instead of the original 216
which resulted ultimately in a reduction in the nunber
of required parking spaces.

Therefore, the Applicant's request has

been nodified to include variance relief from 403 to
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406, and Sections 2101, mnus the mninmm rear vyard
set back of Section 404.

In addition, we also determned that
speci al exception relief fromthe parking requirenents
woul d al so be necessary since the required parking for
the site id proposed off-site at Truesdal e El enentary
School .

According to Sections 2116 for a Church
up to 50% of the nunber of spaces nmay be |ocated
el sewhere, and the spaces shall be located within 400
feet of the church in a public or parking lot or
garage where the spaces are nade available through a
bi ndi ng agreenent with the owners of this facility.

However, at |least three spaces shall be
provided on the lot where the church is |ocated.
W'll like to detest that the variance prescribes and
we determned that the property is unique by reason of
its dinmension.

In this instance, the |lot dinensions
create and exceptional condition with respect to the
design of any structure may attenpt to maximze the
use of the lot as it is in this case. The lot is
wider at the rear than at the front; 75 feet at the
front, and 43 at the back.

I"'m sorry, 75 feet at the rear, and 43
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feet at the front. Therefore, do to the varying width
of the lot, a strict application of irregulation would
create a practical difficulty for the owner. Wth
respect to the |lot occupancy, the Applicant has
attenpted to maximze the space to accommodate its
grow h and attendance.

The new structure proposes inproved
handi cap access per ADA requirenents, which typically
represent an increase in size of the hallways and
other on site facilities to allow for naneuverability.
The open court area provides a ranp for handicap
access and the Applicant contends that a loss of two
and a half feet on the exterior in necessary to
maintain the proposed |ocation of the elevator, as
well as to provide the required hallway wth per
bui | di ng code and ADA requirenents.

W believe that a result in court width is
an uni ntended consequence of the interior requirenments
of the structure and a strict application of the
regulation in this instance would create a practical
difficulty in satisfying those requirenents.

Finally, the Applicant has attenpted to
include two of the three on site spaces required per
section 2116, and variance relief for one space wll

be required. As outlined in our report, there is a
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practical difficulty in providing three spaces on site
due to the configuration of the lot and the resulting
par ki ng ar ea.

W believe that a relief can be granted
wi t hout substantial detrinment to the public good and
without inpairing intent on integrity of the zone
plan. W were concerned that the original submssion
| acked any set back fromthe abutting to the rear.

However, we are satisfied that t he
Applicant has addressed this requirenent and the
resulting plan shows mnimal increase in the |ot
occupancy by nine percent and a decrease in the court
wi dt h. The requirenent of the mnimum ten feet open
court width considers a light and air availability to
abutting properties.

In this instance, the court faces a street
and has no effect on any adjacent property.
O herwise, the project conforns to all of the aspects,
including the height requirenents of the R 3 zone. W
have no objection to the location of the off site
parking facilities since it reduces the inpact on a
resi dential neighborhood, particularly on Sundays when
the majority of residents are nost likely to be at
horre.

The Appl i cant has obt ai ned si gned
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nei ghborhood agreenents in support of the new
building. W determned that a special exception wll
be required since the Applicant is not providing al
of the required spaces in the lot, and has proposed
off site parking at a nearby |ot.

As outlined in our report, we believe that
the Applicant has net the requirenents of this special
exception outlined through Sections 2116, six through
2116.9, which would permt less on site parking than
al | owed by the regul ations.

W also consider ot her I ssues  not
discussed in the Applicants subm ssion, including
lighting, and the proposed renoval of a 36 inch oak
tree, which is currently on site, and we suggest that
the Applicant direct lighting at the rear of the
property away from the abutting neighbor, and mtigate
the inpact of tree renoval by replanting nore trees to
the east or west of the property or the rear, between
the property line and existing fence.

W understand that DDOI' supports the
application and we support the redesign of the site to
mnimze the adverse effects which would have resulted
froman overbuild of the site's capacity. W have no
objections to the Applicant's variance request of the

m ni mum three required parking spaces on site, due to
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the practical difficulty presented by the site's
configuration, and the resulting parking area.

W recommend approval of the variance
relief from the required |ot occupancy, open court
width, and parking requirenent, allowing two on site
spaces instead of three. The application also
satisfies the requirenents of a special exception to
permt nore than 50% of the required spaces at a |ot
el sewhere, other than the |lot where the structure is
| ocated, pursuant to 3104 for special exceptions.
Thank you.

CHAl RPERSON GRI FFI'S:  Thank you very nuch.
| assume that you understood fromthe Board al so that
there was an indication that there was a variance
needed for the three space requirenent, and does
O fice of Planning concur with that interpretation and
also still support the application and there variance
test?

M5. THOVAS: Yes, we did address that in
the report as well. It is in the report. It's a
funny sort of way. It's a special exception with a
variance in that and it ends.

CHAl RPERSON  CGRI FFI S: CGood. That's
exactly what | think we believe also. Al right. Any

ot her questions, or any questions from the Board of
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Ofice of Planning at this tinme and their report? You
know, obviously we appreciate the thoroughness, and
t he graphics al ways hel p trenmendously.

Does the Applicant have any questions of
the O fice of Planning?

MR BARRON No sir. No we don't.

CHAI RPERSON (Rl FFI S: CGood. Thank vyou
very nmuch. Let's nove on then. | don't have any
ot her Agency reports submtted in this notice.

M5. THOVAS: There's a DDOT report, M.
Chai r man. | don't think you have the |atest copy of
the --

CHAI RPERSON GRIFFI'S:  Ch there was?

M5. THOVAS:  Yes.

CHAl RPERSON GRI FFI'S:  (kay. Wiere? Do we
-- | don't think anyone's seen it. Are you in receipt
of the Departnment of Transportation's Report?

MR OYAWALE: Yes.

CHAI RPERSON (Rl FFI S: Have you seen it?
That's all | want to know.

MR OYAWALE: Yes. W check on our record
filed this norning, and it was right there.

CHAI RPERSON GRIFFI'S:  On you di d?

MR OYAWALE: Yes.

CHAI RPERSON (Rl FFI S: Ckay. Ch, it's in
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that pile? Vell, thank you very nmuch. Bi ngo.

Exhibit Nunber 28, right there in front of ne. Ckay.

Let's take a mnute and just -- GCh thanks. Is there
any objection to waiving in the DDOT report from the
Boar d?

MR ZAIDAIN. No objection M. Chair

MR ETHERLY: No objecti on.

CHAl RPERSON (RI FFI'S: Thank you. Take it
as a consensus, waive it in. You indicated you had a
copy. Correct?

MR BARRON No, but we --

CHAI RPERSON GRIFFI'S:  You just read it in
t he record.

MR BARRON Right.

CHAlI RPERSON GRI FFI S: Ckay. Al right,
let nme just do away with this suspense. The | ast
paragraph of course, is this site wll have slight
impact on the street parking supply of the immediate
area during peak activity periods.

However, the proposed use will not create
danger ous or ot herw se obj ecti onabl e traffic
conditions. Accordingly, DDOT has no objection to the
application. In looks like, in fact, a very thorough
nmeno outlining the requirenents.

They've indicated on street parking is
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available in the vicinity of the site with a mx of
unrestricted and Ward 4 residential parking permt
spaces. So, | think that's excellent to note.
Truesdale Elenentary is located on the Southeast
corner. Yes, Ms. Mller?

M5. M LLER | just want to clarify the
use agreenent. It says in this letter that the
Applicant provided a copy of the signed |[ease
agreenent with the D strict of Colunbia Public
School s. Is there a signed |ease agreenent, or not
yet ?

MR. BARRON  No.

M5. MLLER So that's not really quite
accurate in this letter.

MR BARROW Not to ny understanding,
there's not an actual signed |ease agreenent. \Wat we
have is approval from those various Agencies, D.C
Realtor's Ofice and fromthe actual School.

MS. MLLER Ckay.

CHAI RPERSON Rl FFI S I think it's
probably pretty clear that they took that letter that
was submtted and assuned that that was the agreenent.

MR. BARROW The actual | ease agreenent --

M5. MLLER Ckay. Thank you.

MR BARROW W didn't want to be so
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presunptions as to get the agreenent before this
heari ng.

M5. MLLER Ckay.

CHAl RPERSON GRI FFI'S:  Good, anything el se?
Any clarifications? Questions? D scussion on that?

In which case, let's nove on then to the ANC 4D, and
we just were handed that, which also needs to be
wai ved, if anyone has any objections, they can voice
it. If not, | can take it as a consensus of the Board
to waive it in and accept the report.

MR ETHERLY: No objection M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you.

MS. BAI LEY: M. Chairman, | believe the
ANC representative is here.

CHAI RPERSON GRIFFI'S:  |Is that correct? |Is
the ANC representative here? Cnh, why don't you cone
forward then? Thank you Ms. Bailey. Excellent. Good
nor ni ng. If you wouldn't mnd, just state your nane
and address for the record.

MR JACKSON: Keith Jackson, 5403 8th
Street, Northwest.

CHAlI RPERSON GRI FFI S: Excel lent, and did
you just want to summarize your subm ssion?

MR JACKSON: Yes. The G deon Bapti st

Church, Reverend Banks and Reverend Smith, net wth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

nyself as well as our executive Board and presented
before the community, their plans to expand the church
and answer the nunber of the questions that this Board
had this norning on how it would inpact our community,
and we felt very strong in supporting them

And I will say, on a personal note, |'ve
lived in the neighborhood for a year and half,
actually a block over from the church and it never
experienced any problens with parking in peak tine or
of f peak. So, |I'm happy to be here today to support
themin their endeavors.

CHAI RPERSON (RI FFI S: Ckay, but vyou're
also aware of the fact that their Ilooking at a
congregation now the size of 30, and building a church
that could potentially accommbdate over 100.

MR JACKSON:  Yes.

CHAlI RPERSON GRI FFI S: Ckay. Excel | ent .

Thank you. Any questions fromthe Board?

VB. M LLER I have, j ust for
clarification, It says that five of the six
conm ssi oners approved, supporting the church. Is it

that only one wasn't there, or one opposed or what?
MR JACKSON: One was not present when we
voted on this.

M5. MLLER Ckay. Thank you.
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CHAI RPERSON (Rl FFI S: And I'm sorry, |

haven't read the whole thing because they just were
handed to ne, but this was an official ANC neeting?
It was properly noticed, publicly announced, and all
t hat ?

MR JACKSON. Correct.

CHAlI RPERSON GRI FFI S: Excel | ent. Ckay.
Any ot her questions of the Board?

MR ETHERLY: Just to confirm-

CHAI RPERSON GRI FFI S Yes?

MR ETHERLY: M. Chair, M. Jackson, that
there was actually an ANC vote on the project.

MR JACKSON There was not a vote,
because the Chair had to |eave, but it was a consensus
of the Comm ssioners that we are in support. e
didn't have a quorum at the tine to actually vote on
it and to vote it into our record.

MR ETHERLY: Ckay.

MR JACKSON: But it was a consensus of
all the Conm ssioners that we are in favor.

MR ETHERLY: (kay. Ckay. You heard sone
of the discussion about parking and that kind of
interplay regarding availability in the community and
based on your experiences of residing in the

conmunity, and based on the conversation or dialogue
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any

concerns about the inpact of parking, either during

t he week or on Sundays?
MR JACKSON: There were none.
MR ETHERLY: Ckay. Thank you
MR JACKSON. Thank you.

MR ETHERLY: Thank you, M. Chair.

CHAI RPERSON  GRI FFI S: CGood. Any ot her

guestions from the Board? Any cross exam nation of

the Applicant? No? Very well. Thank you very nuch

| appreciate that. | think we can take this under

consideration, clearly, and as is properly stated in

the subm ssion to us fromd4D, this is to give a sense

of the ANC for the regarding this application
So, it strict interest, regulations,

woul dn't be granted a great weight, afforded the

it

ANC

as it wouldn't have beneficial vote, but we wll

pr oceed. That is the last submssions |

regardi ng the application.

have

At this tinme let's go to the testinony,

person's who wanted to give testinony, either
support, or in opposition can conme forward at

time. Persons giving testinony? Any one else

in

t he

her e

attendant to application 17008, which would like to

address the Board? Very well. Good norning.
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M5. DAVIS: (Good norning, ny name is Betty

J. Davis and | live directly next door to the church,
and I1'min favor of this project sinply because before
our Pastor cane, that was a condemmed building. That
building was in really bad condition

| had two little children, | constantly
had to call the Police Departnent because people woul d
gat her over there and loiter on the building, but when
our Pastor cane, it was just a difference. He started
to beautify the building, to plant flowers, and it was
just a major difference.

And over the years, |'ve been there to
help him because just beautifying the neighborhood
made such a difference. I"mreally proud to live in
ny nei ghbor hood now. \Were before | just al nost hated
it. But | amjust very thankful for ny Pastor.

I"mvery thankful for this project because
it's just wonderful. If it's beautiful now just
think what it's going to be when we get the new
building. It's going to be just beautiful.

CHAlI RPERSON GRI FFI S: | ndeed. Thank you
very much. Questions fromthe Board?

MR ETHERLY: So Ms. Davis could you tel
us how you really feel ?

M5. DAVI S I"'m really happy about it,
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that's why |I'm here.

MR ETHERLY: No, thank you very nuch for
taking your tine to cone down. Thank you M. Chair.

CHAI RPERSON (Rl FFI S: | ndeed. I''m
assumng there's no cross examnhation by the
Applicant? Very well. In which case, we can turn it
over to you for any closing sumation renmarks that you
woul d like to nake at this tine.

MR BARROW Just very briefly. Ve
appreciate the tinme and consideration that the Board
as taken in this project, and we hope that you wl
grant us the relief that we request, and to ensure you
that we will do everything in our power to make sure
that this project goes off without a hitch, and that
we conply with all the stipulations that the Board may
put on us. Thank you very nuch.

CHAl RPERSON GRI FFI'S: kay, thank you. |
believe if 1'm correct that | have a sense from the
Board that they're wlling to nove forward today.
Wiat ny is hesitation is only that whether we actually
can without the certain subm ssions.

I"mnot sure. M. Bailey, do you have any
opinion on that? O, Board nenbers? | don't think
it's critical, but well, here's the situation. I

think that what we could do is nove ahead with this on
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a notion basis and wi thhold the order until the final
revi ew.

| guess that would be kind of precarious
when we do that type of stuff. Let ne ask, first of
all, how long you think it would take for you to
submt into the record, a binding parking agreenent,
the use agreenent |lease, wth its provisions, and
al so, the updated survey, and if that could indicate,
but also, | think we need to have the revised plans.

Let me nmake sure that they're not in here

already, but they need to be in. They show the
building within the property Iine. Those are the
three itens that | had. Ms. Bailey did you have

records of others?

M5. BAILEY: No M. Chairnman.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. BAILEY: M. Zaidain had tal ked about
Applicant's --

MR ZAIDAIN [I'msorry, | was just going
to probably address what you were going to nention
there Ms. Bail ey.

M5. BAI LEY: Ckay.

MR ZAl DAl N: | think, 1 kind of two ways
of looking at this. First of all, | think the case
isn'"t made for the parking variance. | think there's
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been sone good testinony from the Applicant in terns
of scaling back the design to neet their program and
I think OP, in their report gave sone good direction
in ternms of how they neet the standards for the test.

I think what we're left to deal with is,
okay, the case has been made for the variance, how are
we going to deal with mtigating the adverse inpacts.

| think the Applicant has done a good job in
providing the necessary spaces as required in the
zoni ng code, just not on the sane |ot.

What concerns ne though is, it seens to ne
maybe possibly the lack of inflexibility in the
agreenent, in terns of it only being restricted till
Sunday. You' ve stated that it's possible that that
could be worked out so that it could be used for other

times of the week that nmay arise in the future for the

church?

MR BARROW Honestly, | believe that's a
possibility. | could not tell you definitively that
there would be no problem at all obtaining those

agreenments from the school or from the Realtor's
Ofice.

MR ZAIDAIN Right.

MR BARROW From my conversations wth

themprior to, those things did not cone up --
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Ri ght.

-- But | did not get the

sense that there were any stipulations as to us only
par ki ng there on Sundays.

CHAI RPERSON (RI FFI S: M. Zaidain, you
wanted to wait on --

MR ZAIDAIN Well, 1'd like to hear from
the rest of the Board to see if that's practical. I
think we kind of have two issues here. One is a
functional issue in ternms of okay, well they have a
function on Wdnesday, you know, that may cone in the
next six nonths,

and guess what, they don't have

par ki ng --

CHAI RPERSON @GRl FFI S: Ckay. No, I
under st and.

MR ZAl DAI N Second of all, there's a
| egal issue. I mean, 1'd like to hear from Corp.
Counsel on well, it's alnost it's kind of a static

variance we're granting here. |I'mtrying to think of

the right word for it but --

CHAI RPERSON GRI FFI'S: R ght.

MR ZAlI DAl N: -- On Sundays they have a
variance from certain provisions, and the rest of the
week they have anot her provi sion.

CHAlI RPERSON  CGRI FFI S: No, | think the
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Board is in alignnment with your thought that it needs
to be, there needs be provisions throughout the week
as the Church will be functioning throughout the week,
al t hough its biggest inpact conmes on Sunday.

MR ZAIDAIN. Right.

CHAI RPERSON GRI FFI S: Now, one, we could
take that into effect, but | think you' re very clear,
and | absolutely concur. How long do you think it
would take to get the |ease agreenent and your
negotiations with public school at this point?

I mean, do you need a week? Do you need
two weeks? Do you need six nonths?

MR BARRON No, not six nmonths. | think
a week to two weeks woul d be adequat e.

MR ETHERLY: And just to add a little

qui ckl y. I"'m confortable noving forward today M.
Chai r man. | fully appreciate concern, M. Zaidain's
concerns on the parking side. | believe the DOT

report and the testinony that we've heard from both
the ANC and from the abutting neighbor, give ne
substantial confort that we're not going to walk into
a mgj or parking issue right off the bat.

Your questions were, | think, on target as
you look at eventually a sanctuary that could

accomodate up to 170 individuals, but I don't see the
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Church's growh necessarily imediately hitting that
170 nunber. And, once again, with DOI, with the DDOT
report, and the testinony of the ANC representative
as well as the abutting neighbor, 1'm not overly
concerned about the parking inpact during the
remai nder of the week.

W've only received testinony on the
record with regard to the Bible Study event. Now, of
course as you have other events that are normally a
part of a church's operation, but | just haven't seen
anything in the record to suggest that the church
operation's to date have caused any najor parking
issues in the community. Thank you M. Chair.

CHAl RPERSON @RI FFI S: Yes, and | think
it's not necessarily that it would create, that's an
i mpor t ant pi ece of whet her It woul d Create
difficulties, but | nmean, it's the regulation that
says we have to have a binding agreenent --

MR ETHERLY: No, | don't disagree wth
that, but you know, once again, |'m confortable noving
forward today, and it just sinply means that a full
order is not issued until the binding agreenent, along
with the survey, and other docunentation the Board may
need i s there.

CHAlI RPERSON GRI FFI' S Yes.
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MR ETHERLY: But | don't see that being a

nmountain that, you know, wll prohibit us from noving
forward today.

CHAI RPERSON &R FFI S: Cay. The
difficulty of that, and | hesitated bringing it up,
and the difficulty is that we have run into trouble
doi ng that before. But --

MR ETHERLY: Trouble is our mddle nane,
M. Chair.

CHAl RPERSON GRIFFI'S:  Yeah right. That's
just what we're trying to cure. Yes, Ms. Mller?

M5. M LLER Vell | would like to know
what the downside would be to waiting because ny
preference would be to wait for the agreenent to be in
the record, and | would suggest that, you know, it's
not a signed agreenent yet, so you have that
possibility nowto get in the additional hours for the
eveni ng, where you know you wll be having a class
and maybe sone other flexibility if you know.

MR, BARROW Is there any possibility for
the Board to give us any indication as to the outcone
of this, still just providing you with a signed
agreenent front the Realtor's Ofice?

MR ZAl DAI N Vell, | think that's what

you said earlier, and that's | was going to ask the
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set this for another decision neeting,

this? O are you tal king about rel eas

I'm persuaded that we need to set this for

and we'll

CHAI RPERSON GRI FFI'S:  No.
MR ZAI DAIN.  Ckay.

CHAlI RPERSON (Rl FFI S: Ri

do it in two weeks. And

70

W're waiting t

0]

conti ngent upon

ing the order?

ght now | think

deci si on

SO your question

is, what's the anticipated outcone of that decision?

MR BARROW That's correct.

CHAlI RPERSON (Rl FFI S: Dep

ends on what you

have for breakfast. | don't think, well, | can't tel

you because | don't know how the oth

are going to vote,

er Board menber

S

nor do we have a noti on ahead of us

to deliberate on, but | don't think we'd be spending a

lot of ti

deci si on.

it today.

me figuring out when we set this for

If we were going to deny i

That being said, let's |ook at

Is that clear?

poi nt that

has been --

(202) 234-4433

MR BARROW That's clear.

| was trying to make is t

CHAI RPERSON GRI FFI' S Yes,

t, we could deny

t he dat es.

The only ot her

hat this project

MR BARROW -- in the works for over
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year.
CHAl RPERSON GRI FFI'S:  Ri ght.
MR BARROWN And --
CHAl RPERSON GRIFFI'S:  No, we're always and
very concerned, and very aware of timng of

construction in projects of this nature, and the cost
that it takes when things are delayed. So, what 1'd
like to do is, and it's now up to you on when you can
guarantee to get this in.

I nmean, | could set this for decision
maki ng next Tuesday. W neet only on Tuesdays.

MR BARRON Right.

CHAIRPERSON GRIFFIS: O | could give you
two weeks, just to ensure that you have all of that
information in.

MR BARROW Is it possible to set it for
next Tuesday and if there's any difficulties that we
find on our end in obtaining the docunmentation that
you require that we --

CHAI RPERSON GRI FFI S: By next Tuesday, it
needs to be into this office or the Ofice of Zoning
by Thursday, which is the day after tonorrow.

MR BARRON Right.

CHAI RPERSON GRI FFI S: So, just an undo

caution, | think that they may not be practical.
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MR BARROW Practical, right.

CHAI RPERSON GRI FFI S: So, let's set this
for a week from next Tuesday, which is --

M5. BAILEY: The 27th of May.

CHAl RPERSON GRI FFI'S:  On.

M5.  BAI LEY: Ch, that's right, M.
Chairman, we're not here on the 27th. June 3rd wll
be the next avail abl e date.

CHAI RPERSON GRI FFI S: Al right, here's
the -- we'll take two nore minutes and figure this
out. Let's set this for Tuesday, decision making, and
we' d have that submi ssion in, no later than, you know,
ten o' cl ock on Monday norni ng.

M5. BAILEY: Next Tuesday M. Chairnman?

CHAI RPERSON  QRI FFI S: That's correct.
W'll take it wup first thing in the norning. What
el se do you we have on that norning?

M5. BAILEY: Sheridan School .

CHAl RPERSON CGRIFFI'S:  Ckay. There it is.
What | need you to know, if you're going to speak to
us, just conme on up. Wat would be very hel pful for
us is we're being very flexible also is to nake a call
into the Ofice of Zoning as soon as you know that
you're not going to nmake it.

MR BARROW (Xay.
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CHAl RPERSON GRI FFI'S:  So, cone Friday, you

haven't gotten the paperwork out of the Public School
System - -

MR BARRON Right.

CHAI RPERSON (RI FFI'S:  You shoul d obvi ously
cal |.

MR BARRON Right.

CHAlI RPERSON (Rl FFI S: And then we'll set
it for June 3rd.

MR BARRON  So, you're looking, just to
be <clear, you're Ilooking for the actual | ease
docunent ati on between the Church and the school.

CHAl RPERSON &Rl FFI S: That's correct.
It's going to need to be signed.

MR BARRON Right.

CHAI RPERSON GRIFFI'S: Ckay. Wll it's not
always clear to everybody, we get a great docunent.
Have a seat, yes, and then the other two subm ssion
docunents. Yes sir?

MR, BANKS: Ckay, when | hear you talk
about sonething binding, just what | need to nmake
clear with you and with the Board. | don't want to
have to lock ourselves in wth a contract, except if
we need it. | mean, | don't want to sign to say that

and we don't need.
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| mean, because if they bind us too nuch

i ke paying, even on Sundays. | nean, we'll have it,
but you know, if we don't need it. That's what |'m
saying. If we don't need it, do we still have to say

that we're going to pay them for sonething. Ckay, if
you don't quite understand ne, "Il --

CHAl RPERSON (Rl FFI S: No, | understand
what you're saying except | don't understand what your
point is.

MR BANKS: kay, even for Sundays, and |
under stand what your position that you have to take if
we grow, but to bind us on Sunday and on a Thursday or
a Tuesday, when we don't need it, that's what | want
to know, when you say binding, howto wite it up.

CHAl RPERSON GRIFFI'S:  Well, | guess that's
somewhat problematic to bring up at the last mnute,
because that actually changes your application. It's
not a variance for the nunber of parking provided
outside, but frankly the potential of not providing
accessory parking, is what you're saying. That's a
di fferent case.

MR ETHERLY: Vell, 1 disagree. I think
what the Applicant is reacting to is the concern of
sonme nenbers that what's the inpact of other events

during the week, if your agreenment wth Truesdale
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School, doesn't allow you to use that space during the
week.

So, if understand the Applicant's
gquestion correctly, what if we -- it sounds IiKke,
should the agreenent, and | don't want to get too far
into providing advice, because that's not our role,
but perhaps the agreenent needs to include sone type
of language that allows for the possibility.

MR, BANKS. Right. Exactly.

MR ETHERLY: Now, of course, the
agreenment has a financial conponent attached to it.

MR BANKS: Yes.

MR ETHERLY: And that access, or the
possibility to access it during other times is going
to have an inpact on the church and you're going to
have to look at that with your Counsel and with your
architect and everything el se.

But that's probably what you' re going to
need to |l ook at, at |east enabling you to access that
space at other tines, during your operation.

CHAI RPERSON (Rl FFI S: | see. Ri ght . I
think that was the intention of the Board is when
there were events that it would be scheduled with the
Public School, not that you would be leasing all the

par ki ng seven days a week for it's availability.
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MR BARROW | guess what sonme of the

confusion is, is that the actual |anguage of the
docunent that we would getting fromthe D.C. Realtor's
Ofice and how that is structured

If we have an actual | ease. Are they
going to require funds from us. Are they going to
require funds fromus for x anount of spaces that we
may not even use.

To satisfy the Board here, they may nake
us pay for sonething up front or sonething --

CHAI RPERSON @RI FFI S: But you're talking
not Sundays, not of the agreenment that you submtted
here, correct? | mean they stated, right now you're
| ooking at spending over $7,000.00 a year for the
Sunday avail ability of parking.

MR BARRON That's correct.

CHAI RPERSON  CGRI FFI S: That's not a
concern, right? Your concern is spending seven tines
si X, because you're going to have to |ease all those
spaces.

MR BARRON Right.

CHAI RPERSON CGRIFFIS:  No, and | think the
point and the direction of the Board is that there
would be a provision within the |ease agreenent that

you would be able to schedule, on schedul ed basis, on
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Wednesday night, June 3rd, probably Tuesday, but that

you coul d use that parking spot.

And that you ought to negotiate a fee with
the public schools of what that would be. If it's,
you know, $15.00 for schedul ed nights then so be it.

MR BARRON Right.

CHAl RPERSON GRI FFI'S:  And that way you can
access or not access it, but it's «clearly the
opportunity for it. |Is that correct?

M5. MLLER It sounds to ne |ike the rest
of the week is an if needed the space would be there
for --

MR BARROWN Avail abl e.

M5. MLLER -- you to |ease.

MR BARRON Right, and that woul d satisfy

the Board, right?

M5. MLLER | think so. I think that,
right.

MR ZAI DAI N Just looking for the
flexibility. | mean, just sonmething, it could be on a
pay- as-you-go basis during the week. | nmean, | don't

want to get into negotiations.
MR BARROWN Right.
MR ZAIDAIN | nean, | don't want to get

into the negotiation of it, but | certainly hope that
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you woul dn't be penalized by the DC Realtors Ofice

just for looking for that out in the contract. If 1
can be so bold as to say that.

CHAI RPERSON GRI FFI S: Good. Al right.
Let nme nmake sure. Ms. Bailey, M. Mller, vyou
understand our intentions. |s that correct?

M5. BAILEY: Yes, | do.

CHAI RPERSON (Rl FFI S: Yes? Very well, in
which <case iif there are questions that arise,
obviously this is on a fast track, you can easily cal
the office of zoning and speak to Ms. Bailey's staff
menber and she can continue. Any  further
clarification, I don't wuld be needed, but if it was
from the Board, perhaps we could facilitate that
during the week. Ckay, any other questions? Let's
run t hrough schedul e.

M5. BAI LEY: M. Chairman, the hearing,
the decision on the hearing is scheduled for next
Tuesday. That's May 20t h. In case the Applicant is
not able to neet that deadline, he's to tel ephone the
Ofice of Zoning and we wll reschedule it for June
3rd at the Board's regular public neeting.

And the application is anended to delete
the rear yard variance and to add a variance from

Section 2116.3, and there were four itens that the
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Board has requested that should conme into the record.
Three itens.

MR BARRON Can | just clarify the three
items --

CHAl RPERSON &Rl FFI S: Yes, clearance,
first and nost inportant of course is the |ease
agreenent - -

MR BARRON Right.

CHAl RPERSON  GRI FFI S: Second was the
revi sed drawi ngs and then a revi sed survey.

MR BARROWN It was ny understandi ng that
t he revised drawi ngs should be a part of --

CHAI RPERSON GRI FFI S: Wiat's the date of
the final revision of the drawi ng submtted?

MR ALADEKOBA: April 5th.

CHAI RPERSON (Rl FFI S: May 20037 What ?
Can you turn your m crophone on

MR ALADEKOBA: It's April, April 2003.

CHAl RPERSON GRI FFI'S:  April ?

VR, ALADEKOBA: Yes. | guess we just
never changed the date. It's the sane date as what we
had before, so we just never, | just never changed the
date. So, | think there's where the confusion is.

CHAI RPERSON GRIFFI'S: Right. | have a My
and | have a Septenber. | don't have April. | would
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think that the May would be nore current than the

April. It mght. GCkay. Watever it is.

M5. BAI LEY: Revi sed plans are therefore

not needed, M. Chairnman?

CHAl RPERSON GRI FFI'S:  No, that

hasn't been

deci ded yet. The nost current are the ones that

actually had the attachnment of anmendnents
it. Correct?

MR ALADEKOBA:  Yes.

to plans on

CHAl RPERSON GRI FFI'S:  Wthout ny know edge

of course.
CHAI RPERSON GRIFFI'S:  Wiich is a May date
MR ALADEKOBA: A May date, yes.
CHAl RPERSON @RI FFI S: I"1l call your
attention to G2. 1'll call your attention to A-1

MR ALADEKCBA: Ckay.

CHAI RPERSON (Rl FFI S: A-1 looks like it

has been revised, but C2 has not, which
the site plan, the siting of the |ot.
Easy stuff.

MR ALADEKOBA: Ckay, okay.

CHAl RPERSON Rl FFI S: Subm t

Good. Anything else? darifications? A

MR BARRON We're all clear.

is actually

That's all.

it then.

clear?

CHAI RPERSON GRI FFI'S:  Excel |l ent.
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MR BARROWN Thank you.

CHAI RPERSON GRI FFI S: W look forward to
deliberating on this for the Tuesday next, and | thank
you all for being here and going through this with us.

MR, BARROW Thank you.

MR ALADEKOBA: Thank you.

CHAl RPERSON (RIFFI'S: CGood. Have a great
day, and hopefully you won't get rained on. Let's
nmove quickly onto the next case. Wen staff is ready
we can call the next case of the norning.

M5. BAILEY: Ready, M. Chairman?

CHAI RPERSON (RI FFI'S:  Absol utely, whenever
you' re ready.

M5. BAI LEY: Application Nunber 17011 of
the American Association of Hones and Services for
Aging, pursuant to 11 DCVR 3104.1, for a special
exception to deviate from the ground floor designated
retail and service area provisions under Sections
1302. 4, and 1304.1, or in the alternative, a variance
from Sections 1304. 1.

The property is located in the Wodley
Par k nei ghbor hood association, C2-A at prem ses, 2519
Connecticut Avenue, NW. |It's also located in Square
2202 on Lot 116. Pl ease stand to take the oath.

Pl ease rai se your right hand. Do you solemly swear -
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- ready?

Do you solemmly swear or affirm that the
testinony -- Do you solemly swear or affirmthat the
testinony you are about give in this proceeding wll
be the truth, the whole truth, and nothing but the
truth? Thank you.

(W TNESSES SWORN)

CHAl RPERSON GRI FFI'S:  Good, thank you all
very much. Let's junp right into this. W are
getting close to the end of our norning session and
let nme first clarify. The Board has |ooked at the
application and there was sone question of variance
special exception and it is the Board' s opinion that
this is a special exception and should proceed in that
fashi on.

If you would, you could introduce yourself
with your name and address and you could respond to
t hat .

MR W LMOT: Yes, |'m David WIlnot, wth
the firmof Harman, WIlnot & Brown, and |'m counsel to
AAHSA, and with ne today -- do you want each person to

CHAI RPERSON GRI FFI S: Actually, just in
response to the special exception variance.

MR WLMOT: It is special exception.
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CHAl RPERSON GRI FFI S:  Ckay, good.

MR WLMOI: And the reason that we did it
in the alternative is because in consulting with the
Planning Ofice and the Zoning Ofice, there was a
guesti on when we went over the rags that we needed to
do that in order just to cover ourselves, but on
further review, it's clear to us that it's a request
for special exception.

CHAI RPERSON  GRI FFI S: Ckay, excellent.
Then let ne turn it totally over to you, and I'Il try
and be quiet.

MR W LMOT: Ch, good norni ng. Chai r man
Giffis and nmenbers of the Board, |'m David WInot,
attorney with the firm of Harman, WInot & Brown.
Wth nme today are Andrea Bagwell, who is an associate
with ny office. To ny left is Lisa Brown-Mrton who
is Vi ce Pr esi dent of Human Resour ces and
Adm nistration for the American Association of Homes
and Services for the Agent, who is the Applicant.

Al so, M. Janes Farrell, he is a principal
with Madison G oup. M . James Collett, an
architectural consultant, who is not yet here, but to
the extent that we need him he wll be available.
Toget her we represent the Applicant. W are pleased

to appear here before the Board this norning with the
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support of our Appl i cation of t he Advi sory
Nei ghbor hood Comm ssion, 3C, represented by M. Al an
Han.

He's not here this norning because he's
out of town, but |I'm pretty sure you have in your
record, the resolution that was adopted by the Board
on April 28, 2003.

CHAI RPERSON GRI FFI'S:  Yes we do.

MR WLMOT: And that also should include
a letter that was sent by Andrea Furster who is
counsel with the Park Community Association, and in
support of this request for special exception.
Additionally, I'm informed, and we've reviewed the
record that the Ofice of Planning have submtted
avail able report in connection with this request.

CHAl RPERSON @RI FFI S: You don't have that

report?

MR W LMOT: W do have a copy of the
report.

CHAl RPERSON GRI FFI'S:  Ckay.

MR W LMOT: But | don't know whether or
not it was in your records, and that's what | was
referring to. I'mpretty sure that you have it.

CHAl RPERSON GRIFFI'S:  Ch yes, we have it.

MR WLMOI: Ckay. The prinmary purpose of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

our appearance here today is to seek BZA approval's
for a special exception wunder the provisions of
District of Colunbia Minicipal Regulations 11 Section
1302. 4, and 1304.1, to nodify an existent use in the
Wbodl ey Park nei ghborhood commerci al overlay district,
to establish offices in the entire first floor.

And it's referred to alternatively as the
ground floor at the premses |ocated at 2519
Connecticut Avenue, N W, at Lot 116, in Square 2202

The Board, as you know, have jurisdiction to consider
this application, pursuant to Section 3104.1, and
3103. 2.

The subject property is in the Wodley
Par k nei ghborhood commercial overlay district, which
was established to preserve and enhance nei ghborhood
shopping areas by providing the scale of devel opnent
and range of uses that are appropriate for
nei ghbor hood shoppi ng and servi ces.

The property is situated on the southeast
corner of Connecticut Avenue and Culvert Street.
There are no adjoining or adjacent properties to the
property. The property is inproved with a three story
brick building and three levels of underground
par ki ng.

The building is conprised with 30,000
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square feet. The building, which is owned and
occupied by the American Association of Honmes and
Services for the Aging, was constructed in Decenber of
2001.

The devel opnent and construction of the
subj ect property was pursuant to a variance approved
by the Board of Zoning Adjustnents, and a sunmary
order dated April 15, 1998, on Application Nunber
16335 where contruction of a building with retail and
of fice space in a Wodl ey Park, Conmercial 2-A Zone.

The order was contingent on an agreenent
between AAHSA, that's the American Association, and
the Wodley Park Comunity Association, dated April
13, 1998, to include retail uses on the ground fl oor.
Now, the building is zone C2A Commercial, with a 1.5
for area ratio nmaxi mum

Presently, AAHSA utilizes the Park, which
is the basenent, the second, third floors, and a
portion of the first floor, which is the ground fl oor,
for its offices. The first floor retail commercial
space, which occupies the other 50% of that space,
remai ned vacant because AAHSA has been unable to | ease
the space for its designated or restricted use.

AAHSA, by t he subj ect appl i cation,

proposes to continue to use the property consistent
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with the requirenments of BZA Oder 16335 and the

agreenent between AAHSA and WP/ C as updated April 13,
1998, and as anended by the Parties on April 25, 2003,
to permt AASHA to lease the retail commercial space
of the first floor for office use.

The ground floor retail commercial space,
approximately 5002 square feet, has remained vacant
because AAHSA has been unable to |ease the space for
its designated or agreed upon use. The inability of
AAHSA to | ease the ground floor space for a designated
restricted use in that district creates an exceptiona
condition related to the property that results in a
practical difficulty for AAHSA to conply with zoning
regul ati ons.

Not withstanding repeated attenpts by
AAHSA or agents to lease the space, this condition
continues to the point where it threatens the econom c
viability of the organization. AAHSA therefore
proposes to |ease the space to the firm of Long &
Foster to wuse as offices, to provide residential
realty services.

As the Board is aware, an Applicant for

speci al exception nmust addr ess t he fol |l ow ng
requi renents. One, the proposed special exception
will be consistent with the general intent and purpose
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of the zoning regulations and map, and to allow in the
useful map, adversely affect the use of neighboring
properties, i.e., traffic, noise, lighting, etc.

The proposed use for office on the ground
floor is consistent wth the general intent and
purpose of the zoning map and regul ations. AAHSA is
| ocated in the Wodl ey Park nei ghborhood overlay which
was established to preserve and enhance nei ghborhood
shopping by providing scale of devel opnent and range
of uses that are appropriate for nei ghborhood shopping
and servi ces.

The designated uses listed are required to
occupy no |less than 50% of the gross floor area of the
ground level of the building, subject to certain
restrictions. There's reasonability to assume that
the remaining 50% could be occupied by other not
desi gnated or restricted uses, including office use.

Accordingly, the concept of office use on
the ground floor in this zone is not in consistent
with the regulation or does such substantially inpair
the intent, purpose, and integrity of the zone plan
that's enbodied in the zoning regul ati ons and nap.

In fact, the regulations provide for a m x
of uses including services to the neighboring

conmuni ty. The proposed use while it exceed in the
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50% requirenment wll house a business that by it's
very nmandate, provides and essential service to the
comunity.

The proposed use is to accommobdate a | ease
with the firm of Long & Foster to provide realty
services to the community. The Board shoul d note that
by resolution dated April 28, 2003, the ANC approved
AAHSA' s request for special exception as described by
the terns of the docunent entitled, The First
Amendrment to Agreenent Between AAHSA and the Wodl ey
Park Comunity Associ ation.

Further, on February 26, 2003, the Board
of the Wodley Park Comunity Association voted to
nodify the agreenment with AAHSA to approve the |ease
wth Long & Foster, provided certain conditions are
met. Those conditions have been net and are provided
for in the first amendnment to the agreenent.

The relief sought by the Applicant can be
granted without any detriment to the public good and
without inpairing the intent, purpose, and integrity
of the zone plan as enbodied in the zoning regul ations
and map, but it wll also benefit the D strict, and
t he nei ghboring community, and AAHSA

The District wll benefit from the

i ncreased revenue and AAHSA' s ability to service its
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revenue by financing that were issued by the D strict.

The nei ghborhood woul d benefit from the |ocation and
proximty of a business that wll provide a needed
servi ce.

AAHSA w Il benefit from the ability to
| ease the ground floor space and generate the revenue
needed to supported its bond obligations. Today we
intend to call the followwng witnesses if the Board
finds it necessary; Janes Farrell, who is a principa
with the Madison Goup, who will testify to AAHSA s
efforts to | ease the space for retail commercial use.

In addition we have Lisa Brown-Mrton, who
will testify about the |ease agreenment to the extent
the Board finds that necessary with Long & Foster, and
to the extent there are any questions from an
architectural consultant or technical, there's M.
Janes Collett, that is available to the Board.

W also intend to present and introduce
the following docunents in further support of our
appl i cati ons special exception. There should be the
letter of support, as already in the file from the
Wodley Park Community Association, resolution of
support from ANC 3-C, the First Amendnent to Agreenent
dated April 26, 2003 between AAHSA and the Wodl ey

Park Comunity Associ ation.
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That is to be referenced and incorporated
in the Board order. That was already recorded with
the Court of Deeds. It was recorded April 28, 2003.
The | ease agreenment between AAHSA and Long & Foster in
a letter from M. Farrell dated May 17, 2003, to ne
that evidences the attenpts that at |east the Madi son
Goup nmade to try to lease the space for its
desi gnat ed use.

VW believe that the basis of the evidence
submtted with the application and additional evidence
to be submtted today, that the subject application
satisfy the legal requirenents applicable to the
requested relief and that it should be granted.

Wuld you like for us to --

CHAl RPERSON GRI FFI'S: (Good, yes, a couple
of things. | think one, we can expedite this. | know
the Board, first have all, has read the entire file,
and everything submtted up to this point. Let e |ay
out a little bit of direction. | want to go to M.
Farrell who is from Madi son G oup.

He can introduce very briefly what Mdi son
Goup is for the Board' s identification, and then
address, just very quickly, briefly, the potentials
for other retail that didn't come through. And al so,

perhaps it's only in mnd, tell nme why Long & Foster
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isn"t a retail business, or falls into that category
and how that's defined.

Then, | think we want to go -- well, let
me give sone direction. One, we're not going to be
going into any of the |ease specifics wth Long &
Foster. If a special exception is granted in this, it
goes to the land and it doesn't go the wuser or
anyt hing of that nature.

It wouldn't preclude the Applicant as
successful just signing a |l ease with anybody el se that
is not a retail. So, I'm not going to go into
specifics of that. Additionally, we have quite a bit
of the Wodley Park Association and their agreenent,

and agreenents that you ve signed outside of this

hearing that we wll refer to, if we find it
pertinent.

That is not sonething -- well, that's what
we'll do. W'll refer to it, and 1'll be nore

specific as we go on. So, with that --

MR FARRELL: kay, ny nanme is Janes
Farrell. My conpany is Madison Retail G oup. Qur
busi ness address is at 1850 M Street, Northwest. I
wanted to correct just one thing that M. WInot had
nmentioned, and in the record he nentioned that the

bui I di ng was delivered in Decenber of 2001.
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The building in fact was delivered in |late
2000. Qur agreenent, but before | can address that,
our company is a conpany that is a specialist in the
comercial real estate industry. Ve represent
landlords and tenant's retailers who wsh to have
space leased in retail properties or the ground fl oor
| evel s of m xed use office building properties.

CHAI RPERSON  CRI FFI S: So if I own a
building and I have 5000 square feet, | call Madison
G oup and you bring ne tenant. Correct?

MR FARRELL: Hopefully you call WMadison
G oup.

CHAI RPERSON GRI FFI S: Ckay, good.

MR FARRELL: In fact, that is what
happened with AAHSA, is they delivered the building in
|ate 2000, they had had a previous commercial real
estate firm who was not a specialist by the nane of
Zell Partners who nmarketed the property for about nine
nmont hs.

Qur conpany signed an agreenent to
represent AAHSA in the marketing of the retail space
in August of 2001, and since then, as a normal course
of our marketing efforts, nonthly, we have done --
Well, first of all, we put very prom nent signs in the

wi ndows of the building asking interested folk to call
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us.

W have also reached out to the retail
br okerage community, at a mnimum nonthly e-mails to
t hem They nunber of over 170 in our database. e
didn"t want to Jleave out the office brokerage
conmunity in the event that they represented retailers
that m ght be appropriate for the space, so we reached
out to themin nonthly e-mailers and marketi ng.

They nunber over 330 people in our
dat abase. Targeted mailers to perspective tenants.
W | ooked at the zoning regul ations for the designated
and restricted used and reached out to everybody that
we felt appropriate, that in our experience told us
that would be interested in a property and in a sub-
mar ket |ike Wodl ey Park.

W had nunerous showing of the space.
Probably close to 100 appointnents since August of
2001. W worked on three |eases, excuse ne, and
negotiated one with a conpany called Oeck, another
with a Veterinarian Specialist, and well, the third is
with Long & Foster, where we actually got to a |ease
docunent .

Nunmerous letters of intent, we sent to
i nterested prospects, close to 20. Information on our

website as a nmarketing, a normal course of our

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95
marketing efforts, which, according to ny IT guy, gets

over 10,000 hits per nonth.

And we reduced the asking rent from our
original asking rent which is now the actual |ease
rate with Long & Foster, is a level that's 30% | ess
than what CGapotle Mexican Gill signed for diagonally
across the street, about 9 nonths prior to our
engagenent .

CHAI RPERSON GRI FFI'S:  And, what do you see
as difficulties? Cbviously, we have a lot of witten
subm ssion, but what's the difficulty of putting a
designated use retail use in this site?

MR FARRELL: Qur primary, what we heard
over and over again from folks that were not
interested and then folks that were mldly interested
were that you are on the wong side of Culvert Street.

CHAI RPERSON GRIFFI'S: R ght.

MR FARRELL: For traffic is extrenely |ow
there conpared to the north side of Culvert Street.
In the words of one of our retailers that we
represent, they said it's just not where the heat is.

The heat is on the north side of Culvert Street.

CHAlI RPERSON (Rl FFI S: Because one of the

primary components, am | correct, with retail tenants

is they want good foot traffic or visibility. Now
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this continually has visibility but no real foot
traffic.

MR FARRELL: Yes. That's correct. It
has good visibility, the foot traffic is very |ow
The Culvert Street in that stretch is very wde and
it's not real safe for pedestrians to cross Culvert
Street or Connecticut Avenue for that matter.

So, the folks that mght, for instance, be
staying at the two very large hotels, the first thing
they're really going to do, in which they did, was to
go shopping for their service and dining and such
al ong Connecticut to the north side of Culvert Street.

CHAl RPERSON GRI FFI'S:  Ckay.

MR W LMOT: You raised two questions in
one, and the second question was why wasn't this
designated as retail in the Long & Foster |ease.

CHAI RPERSON Rl FFI S: Ri ght. | kind of
answered that nyself.

MR WLMOT: Ckay.

CHAI RPERSON CRIFFIS:  It's not one of the
desi gnated used. 1Is that correct?

MR WLMOT: That's correct, and nore
inmportantly, it's enbodied and there was a period when
the BZA used to incorporate these agreenents between

conmuni ty groups --
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CHAI RPERSON GRI FFI S: Correct.

MR WLMOI: -- and there is an agreenent
that was incorporated into the sunmmary order of the
BZA, and that's reflected there. That was an
agreenent that was reached by AAHSA - -

CHAl RPERSON GRIFFI'S:  Ri ght.

MR W LMOT: -- with the Wodley Park
Community Association in order to achieve the
vari ance.

CHAI RPERSON GRI FFI'S: kay, questions?

M5. MLLER Were there other uses that
were interested in this space other than office?

MR FARRELL: Well, we did have a decent
amount of interests from restaurants, full service
restaurants, which as you are aware, are not allowed
under the zoning regulations in this overlay district.

M5. MLLER Now, for a restaurant to come
in here you woul d have had to have a special exception
as well --

MR FARRELL: That's right.

M5. MLLER -- did you vet that with the
conmunity with respect to which undesignated use was
preferable, or how did vyou pick office versus
restaurant ?

MR W LMOT: May | answer that question?
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The comunity has been involved to the point where
they have, on their own, solicited various potenti al
tenants to cone in and it's always with the sane
answer . They want sonebody to go in there first, to
see that there's going to be the success.

They talk to alnost every retailer that
they could get to conme to several neetings. V' ve
been at this process now for approximately three years
and the community has been an integral part of it. As
a matter of fact, Ms. Brown-Mrton was just anazed at
the detail to which the comunity has been involved in
this process.

She's new to AAHSA, at least new to this
process, but David Cole, who she succeeded, was
involved with this and so the community has been in
| ockstep with us in an attenpt to try to get sonme use
there and in every one of these situations they've
vetted potential tenants.

This is about the third application that
we initiated. M. Farrell would know that. W' ve had
two other applications sitting on our desks that were
never filed, that had other potential tenants and
those things were not realized. In the neantine, it's
wor ki ng an econom ¢ hardshi p on the organi zati on.

CHAI RPERSON GRIFFIS:  wWell, | think that's
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we've |isted out these specific
per m ssi bl e.

Not to mention how nany t

did you get applying for a |ease, whi
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on when they're
" m speaking in
on, but ny gosh,

uses that are

el egraph offices

ch happens to be

a designated use. Brings up sone problem of how do we

actual |y make this a livable
regul ati ons, you know - -
M5. M LLER Can | foll

mor e?

docunent, t he

ow up a little

CHAl RPERSON GRI FFI'S:  (kay, as long as you

don't disagree with ne.

M5. MLLER No | don't.

Who do you nean,

community? Wio in the community actually | ooked at

your tenant possibilities?

MR W LMOT: Vell, it's the Wodley Park

Comunity Association that's very,

very active and

also M. Han, who's involved with ANC 3-C

CHAI RPERSON GRI FFI'S: R ght.

MB. MLLER Wwo is M. Han?

MR W LMOT: He's our
D strict Conmi ssi oner.

M5. MLLER Ch okay.
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MR WLMOT: R ght.

M5. MLLER I mean, were there public
neetings on, you know, what kind of use do we want in
t hat space?

VR W LMOT: If you know anything about
the Wodl ey Park Community Association, there are nmany
public neetings. You know, Lisa attended the nost
recent one. First it was a conmttee neeting because
there's a commttee that |ooks at this stuff, and then
the commttee reports to the larger group its
findings, and then there's a | arger group neeting.

And as | indicated earlier, she was just
amazed with the detail and the specifics to which the
Conmmunity is engaged in the Wodley Park. And |
haven't been involved with representing a nunber of
entities, and that the least of which is the wardnman
Marriott, for over 30 years in that comunity. Let ne
say that's a very active comunity group

CHAl RPERSON GRI FFI S: Yes, we've noticed
that on other applications that have cone in fromthat
particular community, which is excellent. | think
they' re very substantive and give good direction. And
I think you nmade a statenent, perhaps it's in the
witten subm ssion, but the comunity is anxious to

have that fill ed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101

There's no one being served by having
t hose wi ndows covered. Correct?
MR WLMOT: That is correct.

CHAIRPERSON GRIFFIS:  Ckay.  Any other

guestions at this point of -- yes?
M5. M LLER | just want to explore the
conmmunity thing a little further. VW have in the

record a resolution by ANC 3-C supporting this use.
It's not clear to ne though that this was a publicly
noted neeting and that there was a vote.

MR W LMOT: It was a publicly noted
nmeeting, and there was a vote.

M5. MLLER Do you know what the vote
was?

MR W LMOT: The vote was unani nous. I
was there. | presented the case. It was the day that
they were really trying to get us off the agenda as
qui ckly as possible because they were nore concerned
about the budget.

You know, the mayor has representatives
there to discuss the budget, and Kathy Patterson was
also there to do the counter to the Mayor's budget in
terns of what the counsel was going to do. But it was
a unani nous vote. | did present it, and M. Han

presented it as well.
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And there should there should have been
the letter fromthe ANC. | know that he was goi ng out
of town but --

M5. MLLER W have a letter but it
doesn't indicate a vote, it doesn't indicate --

MR W LMOT: Vell, there was a forma
vot e. It was a regularly scheduled neeting of the
ANC, which we attended and presented, and the
resolution was noved and it was adopted unani nously by
t he Boar d.

M5. MLLER Ckay, thank you.

MR WLMOT: Thank you.

CHAI RPERSON  QRI FFI S: Ckay, any ot her
guesti ons?

MR W LMOT: Because the urgency of it,
we're requesting a bench decision if that's possible?

CHAI RPERSON GRI FFI S: But we've got a |ot
nore to go through before we get to that point.

MR WLMOT: Ckay.

CHAl RPERSON CGRIFFI'S:  So, let's nove it on
qui ckly. You had indicated that there were other
Wi tnesses you were going to call. | don't know if
there's a requirenent for that, in terns of the Board.

| don't think we need to hear from the architectura

consul t ant .
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The space is pretty nmuch clear. Qoviously
if we approve this there will be a condition on the
special exception that wll have exclusive rights as
Board nenbers, to use the terrace in the rear, and
with that being said. Is there any other questions,
or what else we need?

O course, when they read the public
record back, that's a joke, but let's go to the Ofice
of Planning and have them -- they <can probably
summari ze their report if so noved.

MR MOORE: Good norning M. Chairman and
menbers of the Board. M. MIler, welcone to the
Boar d.

M5. MLLER Thank you.

MR  MOCRE: Be kind to the Ofice of

Pl anni ng. The Ofice of Planning will stand on the
record in support of the application, and will accept
guesti ons.

CHAlI RPERSON (Rl FFI S: CGood, thank you.
First of all, would the Ofice of Planning in your
reviewwng and talking to the Applicant, this is a
speci al exception, was there any timng tal ked about,
in terns of how long the special exception would go
for?

MR MOORE: No, there was timng.
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CHAI RPERSON Rl FFI S: Ckay, are there any

other questions of Board Menbers of the Ofice of
Pl anni ng? Excel | ent photographs, | nust say. It
really makes it very clear what the building is, its
situation and its frontage. |"ve always been
i npressed that you got parking into that building, but
nonet hel ess, any other questions of the Board? Any
questions from the Applicant for the Ofice of
Pl anni ng.

MR WLMOT: No we do not.

CHAI RPERSON GRI FFI S: ["m sorry. Ckay.
OP recommends conditional approval and that was if,
woul d you just speak essentially to what you saw as
the pertinent pieces of the agreenent between the
first amendnent to the original agreenent?

MR MOCRE: As was attached to the
original variance approval, the Wodl ey Park Comunity
Association did have an agreenment in them that said
that 50% of the ground floor would be used for retail
pur poses, and that the Applicant would cone back to
the Association if they couldn't neet that standard.

If that's what you're asking for. In as
much --

CHAl RPERSON (RI FFI'S:  Yes, | guess so.

MR MOORE: -- as it has been testified as
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one, and that efforts were nmade to | ease the space for
retail purposes unsuccessfully, and to be perfectly
honest, at the trenendous cost to the owner of the
building, in terns of dense service.

The Applicant went back to the Wodl ey
Park Association, as required and further negotiated
that they could use the space other than for retail
pur poses --

CHAl RPERSON GRI FFI'S:  Ckay.

MR MXCRE: -- i.e., office.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR MOXORE: So we nmde that agreenent, as
you know, attached to your copy --

CHAl RPERSON GRI FFI'S:  Ri ght.

MR MOORE: Upon the approval if the Board
so choose do so.

CHAI RPERSON GRIFFIS: Al right, and your
recommendation though is that we attach the first
amendnment to the agreenent as part of our order.

MR MOCRE: Yes we do.

CHAlI RPERSON  GRI FFI S: Cay. Does the
Ofice of Planning sign a deal with real estate type
si gnage? You know how they always have the nice
pi ctures of the houses, and say wouldn't you like to

live here for two mllion dollars? That's reference
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as the signage for tenants of a retail space shall
conply with the characters specified in Ofice of
Pl anni ng' s storefront guidelines.

MR MOORE: Frankly, no.

CHAlI RPERSON Rl FFI S: You don't deal wth
it?

MR MXORE: No.

CHAI RPERSON (Rl FFI S: Ckay. Al right.
Here's ny concern in terns of attaching the anendnent.
First of all, what we're saying is that this special
exception will run solely with this specific tenant,
which is a residential real estate. It seens to ne,
we're defining even further, restricting what's
happeni ng here. If it makes it a special exception
for the real estate, why doesn't it nake it a special
exception for a kite shop. You know, that may not be
a preferred use. | think it has to make both, because
| don't see a lot of difference.

| don't see how we could attach this
specific anmendnent to our order and that would
absolutely regulate and preclude or regulate the
actual wuser, and even down to, you know, the Long &
Foster shop. As we haven't had great evidence, well,
there that is.

The other piece to this, well, first of
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all, it's also sonewhat redundant for us to attach
sone of this. | can't imagine you'd conme in here
before the Board Zoning Adjustnments for a special
exception without having talk to at l|east, or having
full support of t he Wodl ey Par k Comuni ty
Associ ati on.

It seens |like the agreenment and even the
amendnment to, speaks to nmaintaining and ensuring that.

| think this Board and that our public process

mai ntains and ensures that. There are sone, and very
distinct design aspects that are being talked about
here. Excuse ne.

I am sonewhat concerned. It'd be great.
I haven't, personally speaking of course, seen a rea
estate shop that does their postings and signage
fabul ously. They're not bad, |I'm not saying that, but
there's nothing |'ve seen. | can't think of an idea
of what's unique, in order to put sone sort of signage
requirenment on it, but | think the general intent is
fairly clear that they want to, well, they want to
have sone good w ndow frontage, and then the opening
of the entrance al so being clear.

The awnings that are on this building are
per manent structures. Are they not? These are not

cloth awni ngs? They're nore of perpetual overhangs.
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MR FARRELL: Yes, they are affixed to the

bui I di ng.
CHAl RPERSON GRIFFI'S:  Ckay. Oh, are they?
Ch, there it is. | see, okay. Al right, well, 1"l
continue on this in a nonment or so. Any ot her

guestions of the Ofice of Planning? darifications?
Al right. Let's nove on then and go to the ANGC 3C,
whi ch al so recommends condi ti onal approval.

Is the ANC nenber here? No. Very wel |,
it's Exhibit Nunmber 27, at which tine they filed, is
that the resolution too? Yes, that's the resolution.
Ckay, we sonewhat touched upon that. Any ot her
pi eces that the Board wants to bring to our attention
W th the resolution?

Any other specifics? Not es? The
Applicant have anything they want to draw our
attention to?

MR W LMOT: Wth the resolution, it was
conditional on the execution of the first anmendnent,
and we did that.

CHAI RPERSON @RI FFI S: Ri ght . You' ve
signed this, correct?

MR WLMOT: Yes, we've signed it and --

CHAI RPERSON CGRIFFI'S:  The first amendment

to the agreenent is binding.
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VMR W LMOT: Right, and they also wanted

to have it recorded. Wat you have to understand when
you deal, and |I'm not suggesting that you do not, wth
conmmunity based groups is that, out of an abundance of
cauti on, because there are many of us who are sitting
in this room who are not going to be here for a
per manent peri od.

W'd like to, but we're not, and so they
want sone assurance that when they enter into these
agreenents that there's a nechanism for enforcenent
and they --

CHAI RPERSON GRIFFIS: R ght. | absolutely
agree, and just for ny clarification, in terns of
ot her cases that we've seen, and how to deal with it.

What ny concern is that first of all, if we attach
things, and if we condition things, they have to be
nmeasur abl e, and they have to be wthin our
jurisdiction, and they have to be enforceabl e.

MR WLMOT: Right.

CHAI RPERSON (RIFFI'S:  And | think we have
made mstakes in the past of throwing in every
condition ever possible where we weren't really sure
how we were going to neasure it. W weren't really
sure if we even had the jurisdiction, and we certainly

had no way to enforce it, so they becane neani ngl ess.
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And | think, and again, | wll wunderscore

that these are excellent. This is a great agreenent.

| mean, it's witten, the specifics of it, and it is

binding. So, |I'm not sure why or whether we can just

adopt it in whole. That's all. (kay, anything else?
ANC staff?

Let's nove on. That's the only other
Governnent Reports that | have submtted tending to
the application, unless anyone else is aware. The
Associ ation, of course, the Wodley Park Conmunity
Associ ation, we have this recent subm ssion, which is
the attachnment of the first amendnent to the
agr eenent .

And those are the other pieces that I'm
showing at this tinme. |Is there anyone here in regards
to Application 17011 to give testinony, either in
support or in opposition? Support or in opposition?
I"mnot seeing an indication of testinony wanted to be
provi ded.

Let's move on to closing renarks,
summations if you have any. They're not required.

MR W LMOT: | understand that. In the
interest of saving the Board's tinme, | think the
record is conplete with the respect to the subm ssion

and it supports the requested relief here, and | urge
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the Board to act favorably, and nmake it possible
because of what we're trying to do inmediately, is to
have a bench deci sion. Thank you very much for your
consideration of this matter.

CHAI RPERSON GRI FFI'S:  (Good, thank you very
nmuch. Are ny reading of the plans correct in that
terrace overl ooks Rock Creek Park?

MR, FARRELL: It does, yes.

CHAI RPERSON GRI FFI S: Just to bring up
that terrace again.

MR FARRELL: It's a very nice terrace.

CHAI RPERSON  GRI FFI S: Vel |, I won't.
Vell, | wll delve for a mnute. | mean, it seens
like that 5,000 square feet. You can tell me if this

is correct, is not an odd size for a restaurant.

MR FARRELL: No, it's not. It's alittle
on the | arge side, actually.

CHAI RPERSON (Rl FFI S: Al though, it's not
accommpdated wth a kitchen at this point. It's not
built our for a kitchen. It wasn't built out for a
restaurant.

MR FARRELL: lt's what we call a cold,
dark shell. It hasn't been inproved at all.

CHAlI RPERSON GRI FFI S: Ckay, now woul dn't

that be nice to have outside seating. Ckay. Enough
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of the terrace. | guess, | mean ny only point, and
being a flippant, but ny only point is here we have
this designated uses, and yet, it cannot anticipate
every type of  building, or building shape, or
| ocation, or size.

I nean, there has to be sonme flexibility,
and if the flexibility is special exception in front
of this Board, we need a below staff. | nean, the
amount of tine and cost it cones to conme to us. Not
to mention what a pain it is, and how rough we are on
everybody, but it seens like there should be a little
easi er way.

In fact if it could be worked out. Thi s
is the last thing I'lIl say and then we'll get back to
busi ness. Perhaps it should be worked out nore on a
| ocal level, rather than bringing it up to this |level.

So, there it is.

MR ZAIDAIN. Well, since we're on the --

CHAl RPERSON GRI FFI'S:  Ch boy.

MR ZAl DAI N Vell, we're peppering this
wi th personal observations, but you know, it's always
fascinating to ne to hear about marketing studies,
about trying to market properties, and it's al nost
like a chicken and egg scenario, when such, in terns

of evaluating the market building of a project based
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on its foot traffic, or its vehicular traffic, as it
may be in the suburban comunities.

But it seens to ne that if you got a new
and exciting use in here, you would generate that foot
traffic. It's alnost like, well what's going to cone
first, and then --

CHAI RPERSON (Rl FFI S: | would agree with
you except that limtedly what | know about retail.
Retail works good in nmassing. R ght?

MR ZAIDAIN. Right.

CHAI RPERSON CRI FFI S: You have to have a
group of things. One, you could say that, that yes
here's an anchor, this is going to be the attraction,
but the record shows that this is an isolated
building. |Its actually on a corner --

MR ZAIDAIN  The building itself is, but
what about the general business district there.

CHAI RPERSON (RI FFI S: No, but that's what

I"m tal king about. In terns of retail, people are
very fickle, us Americans. W don't like cross the
street. W I|ike convenience. If you' re on one side
shoppi ng --

MR, ZAl DAl N: If it's a good enough
restaurant, 1'll cross the street.

CHAlI RPERSON Rl FFI S: Well a restaurant,
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that's why | brought up restaurant, because restaurant
is destination, which is different. You don't just,
you go to Wodley Park and say let's wal k down and see
what restaurant it is, but you would walk across or
you would go to that restaurant.

It's a whole lot different than trying to
do a sinple retailer that you mght want to kind of
draw people or nake it convenient for people to be
there. Anyway --

MR ZAI DAI N Vell, let's discuss that
over |unch.

CHAI RPERSON CGRIFFI'S:  Let's do that.

M5. M LLER | just want to ask for the
record, did you choose office over restaurant because
of the comunity sentinents, or was it profit? You
know, what was the basis for your choosing?

MR FARRELL: | think we were presented an
opportunity with a tenant that has been in the
community for a nunber of years across the street from
us. It serves the community and needs and wanted to
expand, and it happened to be a tenant that is a |long
standing tenant in the region, is considered very
credit-worthy.

And, when we weighed that, it was a pretty

sinmple decision versus, we all hear statistics about
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the sustainability of retail enterpri ses. In
particularly with restaurants, you know, however many
out of ten fail, it's extrenely high

MS. MLLER Ckay.

MR, FARRELL: So, it becane an fairly easy
deci si on.

M5. MLLER And, do you know what's going
into the other space that Long & Foster's vacating?

MR FARRELL.: Long & Foster intends to
obvi ously honor it's renaining |ease agreenent, which
| believe is another couple of years, and then at that
point in time, | think they will envision whether they
want to remain in that space or just keep everything
over with us.

M5. MLLER They're going to be in both
spaces?

MR FARRELL: Yes.

M5. MLLER Ch, okay.

CHAl RPERSON GRI FFI'S:  Ckay, anything el se?

Any other questions, clarifications? Ckay, in which
case --

MR ZAIDAI N Before we nove into
del i beration, which is | think we're at, | had a
guestion regarding the special exception relief that

we're, just to make sure |I'mclear.
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CHAI RPERSON GRI FFI' S Yes.

MR ZAIDAIN. Are we follow ng under 1304,

in terns of the standard for the special exception, or

is it the 3100. | don't know the specific Section
Vell, | nmean, |'m reading through the neighborhood
over| ay. It says you're allowed to get exceptions,

fromny reading of this, from the provisions which I
think we're doing in order to allow the office use
and it seenms to nme, these are the standards that
apply.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAIDAIN. And so, 13047

CHAI RPERSON GRIFFI'S: | see.

MR ZAlI DAl N It's really a mx match of
nunbers, because | think the 3100 is 3104, so, however

you want to shuffle the three, one, the zero, and the

four.

CHAI RPERSON GRIFFI'S:  Oh, | see, yes.

MR ZAIDAIN And | think this applies to
t he nei ghborhood overlay. I don't know if Corp
Counsel 's got any opinion on this, or whoever. | just

want to nmake sure that we're under the right
provi si on.
CHAI RPERSON GRI FFI S: No, | think that's

exactly correct, and --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

117
MR ZAIDAIN. Ckay.

CHAI RPERSON R FFI S: -- that's the
clarification we nade at the beginning is that this is
a speci al exception, not a variance --

MR ZAIDAIN. Right.

CHAI RPERSON  GRI FFI S: -- because the
overlay itself give it --

MR ZAl DAl N: It doesn't refer to the
specific BZA, general special exception rate that
these standards, and the reason why | asked, is
because if you |look at 3104.1B, it actually references
econom c conditions as a qualification for granting a
special exception, and that's somewhat rare when we
deal with things--

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAlI DAl N: - - because econom c
conditions are really not a justification. So, |
think it's inportant to note in the record.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ZAIDAIN  And we've heard testinony on
that issue so --

CHAlI RPERSON  GRI FFI S: kay, and to be
absol utely clear, these are the specifics that have to
be met for granting a special exception, in addition

to our special exception tests.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118
VR. ZAl DAl N That Is ny general

under st andi ng.

CHAI RPERSON GRI FFI' S:  kay.

MR ZAI DAIN. How about that.

CHAlI RPERSON GRI FFI S: That's correct, so
the nore you understand it, the better it is.

MR ZAl DAl N That will be another topic
for |unch.

CHAI RPERSON (Rl FFI S: Ri ght. Ckay, that
being said, any other «clarifications, questions on
this application? I'm assumng that the Board is
prepared to nove ahead with this, and | would nove
appr oval of Application 17011, for the special
exception to deviate from the ground floor designated
retail and service area provision under section
1304. 2, or 1302. 4.

W'll get it right when we wite this

thing, right? And, 1304.1, and 1'd ask for second on

t hat .

MR ETHERLY: Second it, M. Chair.

CHAl RPERSON  GRI FFI S: Thank you M.
Et herly.

MR ETHERLY: ["'m sorry, M. Chair, 1'd

like to defer that second to our new coll eague, M.

Mller, if I may.
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M5. MLLER I'Il second that.
CHAI RPERSON  GRI FFI S: Very well. For
deliberation |I think we ought to take, | know we can

nove on with this and we take our own tinme with it,
but I think we ought to |look specifically at how we
craft what we're approving in terns of the anendnent.

You know where | am with that. | think
there are inportant pieces, as M. Zaidain has pointed
out. That the special exception 1304 wants this Board
to go further into these things. | have no difficulty
with that, but if, I wuld Iike to hear fromothers on
what our actual order is.

M5. M LLER Vell, it seenms to ne that
it's been the case that a |ot of agreenments, such as
wth the comunity organizations, have been attached
to BZA orders, and we have to decide whether we're
going to continue that or not, and if we're not, then
we really need to | ook at what we want to pick up from
t hose agreenents, to put in our order.

CHAI RPERSON GRI FFI S: I would say that is
actually the direction that this Board has gone, |
woul d say, well --

MR, ZAl DAl N Just to make, just to kind
of make sure |I'm clear, naybe to bring, to frame the

di scussion here, are we tal king about the amendnent to
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the agreenent as referenced in the OP Report as
Exhi bit One?

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAIDAIN And secondly, are we talking
about | ooking at what provisions in this we feel that
are within our scope to attach to the order?

CHAlI RPERSON GRI FFI S: That's correct. I
nmean, sone sense, well not in sone sense, the
agreenent has been attached to the variance. The
speci al exception stands al one.

MR ZAIDAIN Right.

CHAlI RPERSON (Rl FFI S: So, here's ny big

concern, is 5-A if we attach this, we are basically

saying that we require the retail, or the rental
space, shal | be used solely for the tenants
residential retail estate sales business, including

the tenants nortgage, title insurance activity, and
then we wll list the nunber of occupants and the
nunber of parking spaces.

I"'m not sure where that went in terns of
the record of the testinony. Again, it's binding
frankly if that was to go out of conpliance, there's
the court recourse for the community association. I
don't know that we are -- what it does is

fundanmentally puts us up into the Appeal Board for
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t hose concerns, of which we have not delved into; the
popul ati on, occupancy, parKking.

W haven't seen parking plan. W don't
know where those parking spaces are. W don't if
that's a possibility. Nor was it pertinent to the
speci al exception here. | would have no problem
adopting 5-B in terns of the design aspects. | think
that would, | don't see why the Applicant would have
any problens with that.

Al though, as indicated by the Ofice of
Planning in their storefront guidelines, | don't think
they could conme into conpliance with that, as if they
don't have guidelines for real estate shops. So we
have two options. One, we get through this and get
specifics. Two, we allow it to stand on its own as it
i s binding.

MR ZAIDAIN. Well, you're saying that the
conditions are not attached to the special exception.

That stands on its own. Fine, so, we are kind of the
nexus for these conditions, is the variance. Dd
under stand you correctly?

CHAI RPERSON GRI FFI'S: No.

MR ZAIDAIN. Ckay.

CHAlI RPERSON GRI FFI S: Any conditions that

we want out of this anendnment we need to specifically
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state and put into our special exception --

MR ZAI DAIN. Ch okay.

CHAI RPERSON GRI FFI S: -- or, well, that's
the only direction we can go. So we have --

VR, ZAl DAl N: Vell, | nmean, just to keep
t hat thought process going, if you look at 1304.1 (D)
it talks about kind of the typical, the BZA nade,
applied conditions for design and | andscaping
treatnents to help the special exception work.

It seens to ne that we should kind of
operate in that franmework. | don't have a problem
with pulling neek conditions out of this agreenents --

CHAI RPERSON GRI FFI'S:  Good.

MR ZAI DAI N -- actually supported by
1304.1 (D). | nmean, and if it's already, | nean, |
think that gives ne teeth to what we're trying to do,
and if it's already agreed to by the parties and then
it shouldn't be a problem

CHAI RPERSON CGRIFFI'S:  Then this is what |
propose, is that the special exception would be
conditioned on the follow ng. It would be on B-2,
which would be the maintenance of awnings over the
ground floor w ndows. B-3, which would be, oh, no,
actual ly not B-3.

B-4, which is decorative planters, and B-
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CHAI RPERSON  CRI FFI S: B- 57? The four

pl anti ng beds along Culvert Street will be |andscaped.

Those are on public property, are they not?

MR ZAIDAIN Is that a public space?

CHAlI RPERSON GRI FFI S: Is it public space?

Is it the tree planters on the sidewal k?

V5. BAGWELL.: Il"mnot sure if it's public

space, but it's certainly naintained --

CHAI RPERSON  GRI FFI S: Is it on your
property?

M5. BAGWAELL: Yes, we maintain it.

CHAl RPERSON &R FFI S: Is it on your
property.

M5. BAGWELL: | can't answer that.

MR ZAIDAIN. M. Chair, OP is indicating

that it is public space.

CHAl RPERSON  RI FFI S: It's on public

spaces. Yes, we have no jurisdiction to regul ate what

happens out there, which is why | wouldn't
anything in for that. And |I'm concerned nore with
in that, if sonmeone conplains and they appeal this,
can't enforce it. Ckay.

M5. MLLER Ckay.
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MR ZAl DAl N Vell they have to get a

public space pernmt anyway.

CHAl RPERSON  CRI FFI S: Just let them
beautify the darn things and go on. |'m ki dding.
MR ZAIDAIN | guess they'd have to get a

permt to do that, not a permt to pave it, probably.

CHAlI RPERSON GRI FFI S: W're not going to
decide that. They don't have to get a permt to --

MR ZAIDAIN. | don't m nd.

CHAI RPERSON &Rl FFI S In fact it's
required by the property owner to take of that.

MR ZAIDAIN Right.

CHAI RPERSON  GRI FFI S: But we're really
di gressi ng here.

MR ZAIDAIN.  Very.

CHAI RPERSON GRI FFI S: Ckay, others? 1've
thrown out ny proposal. Qhers? Yes?

M5. MLLER Sir, are you saying that
because we can't enforce it, we can't attach to our
order any agreenents of theirs to inprove the
streetscape and --

CHAI RPERSON GRIFFI'S:  That's correct. W
have no jurisdiction, no enforceability. [f they
appeal , because they haven't planted by June 16, and

we hear an appeal, what do we do with it? W have no
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authority to regulate that space, and that's where
this Board has run into troubl e before.

Ve condi tion t hi ngs t hat we have
jurisdiction and authority over, we can neasure, we
can enforce, and we can reprinmand. Anything el se?

MR ZAIDAIN M. Chair?

CHAl RPERSON GRI FFI'S: Yes?

VR. ZAl DAl N: Just for very  brief
conversation purposes, if we were to get into
Condition Ei ght, | guess that would nmean we woul d get

into requiring a planting schedule and all that for
t he record?

CHAl RPERSON GRIFFI'S: Wl l it goes through
t he public space area too.

MR ZAl DAI N | don't think it's best.
VWll, part of it does. |I'msure. Al though we nmay be
hearing an appeal on what exactly is the reasonable
control. | could hear a long debate on that one, but
I think I'm satisfied wth the Sections you' ve
suggested M. Chair, nunbering them before.

CHAI RPERSON GRIFFI'S: kay. |Is there any
timng? The other thing to think about is the fact
that we are granting a special exception for a
deviation fromthe ground floor designated retail. |Is

there a tine frame for that? Is that of issue? No
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one has brought that up.

Speci al exceptions are often timed by this
Boar d. Is there a strong need for that? Cdearly I
think, if it even talked about, it should be at a |ong
enough tinme where an actual |ease could be signed for
anybody. | am not concerned with it. | don't bring
it up to bring up a concern but rather just to nake
sure that we have tal ked about and flushed out all the
I Ssues.

So, if soneone has concern or need. Very
well. We can dispense with that. In which case, what
else? Am | clear? Two would be the maintenance of
the awni ngs, and seven would be interior lighting and
bay Ilighting would stay on. And | think that's
pertinent, obviously, as brought up by Wodley Park,
is to nmake sure that it's not dark when people are
wal king and using the restaurants and retail and al
that stuff.

It seens |like you'd want to illumnate the
buil ding anyway so you didn't have things happening
over there.

MR ZAIDAIN Right.

CHAI RPERSON GRI FFI S Yes?

MR ZAl DAl N: ['"'m sorry. Two, four, and

seven, is basically the ones we're | ooking at?
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CHAI RPERSON GRIFFIS: Did | say four also?

MR ZAl DAl N Yes, the decorative
pl anters.

CHAI RPERSON GRIFFI'S: (Oh, yes. | guess we
can kind of push the limts there.

MR ZAIDAIN. Actually, I think Ms. Mller
may have suggested that one. The planters. Vel |,
does the building cone right up to the right of way
l'ine. Do you know? Does the building cone right up
to the right of way Iline. I"m not asking because |
want to know if nunber four was the sane public space
I ssue.

CHAI RPERSON GRI FFI S: | think it is. |
you | ook at the building --

MR ZAl DAl N: s it? kay, then never
m nd.

MR WLMOT: | believe that nunber four, |
was staying silent here and allowng the Board to
del i berate, but | believe nunber four also presents a
probl em from public space --

CHAl RPERSON GRI FFI'S: It does.

MR ZAIDAIN | think you're correct. So,
okay, so we're |ooking at two and seven.

CHAI RPERSON GRIFFI'S: R ght. There's a 25

foot set back and it looks |Iike the building
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restriction line roughly on the site plan goes to the
building line. So those are in public, but as | said,
again, the agreenent and the anendnent to the
agreenent is |egally binding.

It's just whether we are the court of
jurisdiction to deal with that. | think there's no
reason why the property owner wouldn't want to do all
this, and obviously they're bound to do it. So, I'm
not goi ng concerned that they're, we're releasing them
of their responsibility to fulfill these, but we're
just not making them ours.

So, lest to be clear, we have special
exception the notion before us and has been seconded
for the approval and deviation and wth two
conditions, and that's the mai ntenance of the awnings,
and the lighting and timng of [lighting. I's that
everyone' s under st andi ng?

MR WLMOT: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes.

MR WLMOT: Ms. Brown-Mrton wants to
just say one thing, and | think | need to allow her to
say that.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. BROMWMORTON. | just want to mention

that prior to any |ease agreement or even any
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di scussion wth the potential tenant, because AAHSA
ows the property, we have an investnent in it, and
have naintained the |andscaping, and nmaintained the
planting area beds, and wll <continue to do so
regardless of whether or not we enter into an
agreenment with Long & Foster or not.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. BROWN- MORTON: So it's our intention
to continue to nmaintain the property --

CHAI RPERSON GRI FFI'S: R ght.

M5.  BROAN- MORTON: -- independent of an
agreenment wi th Whodl ey Park.

CHAI RPERSON GRI FFI'S: R ght.

M5. BROWW MORTON: It was our actually
feeling that it wasn't even necessary to dictate that,
but they felt it necessary.

CHAl RPERSON GRI FFI S: Under st ood, and of
course it's for great assurances and in clarity,
because everyone not understands what to expect, what
not to expect. Very well. In which case we have the
noti on before us has been seconded, been deliberated
on.

Any ot her further clarifications,
guestions? If not, | can ask for all those in favor

cede by sayi ng aye.
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(Chorus of ayes).

CHAl RPERSON GRI FFI'S: Opposed?

(No response)

CHAI RPERSON Rl FFI S: Very well. W can
record the vote.

MS. BAILEY: The vote is recorded as 5-0-0
to approve the application with the condition. The
notion was nmade by M. Giffis, seconded by Ms.
Mller. M. Zaidain, M. Etherly, and M. Hannaham
are in support, and the order is conditioned based on
items B-2 and B-7 of the first anendnent of the
agreenment that's dated April 26.

CHAI RPERSON GRI FFI S: Excel l ent, and Ms.
Bailey, | think when we issue the order, what we wl]l
do is wite those conditions as independent. They'l
becone ours.

M5. BAILEY: Exactly.

CHAI RPERSON GRI FFI'S:  Very (ood.

M5.  BAI LEY: And summary order M.
Chai r man?

CHAI RPERSON (RI FFI S: I see know
difficulty in doing a summary order on this. I
contested unless the other Board nenbers feel
differently, we can proceed in that fashion. G eat.

Thank you all.
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MR WLMOT: Thank you very much.

CHAl RPERSON @RI FFI S: Have an excell ent

Wth that | can adjourn the norning

session of 13 May 2003.

(202) 234-4433

(Wher eupon, the foregoing natter

went off the record at 12: 23

p.m and went back on the record

at 1:35 p.m)

AFT-EERNOON SESSI-ON
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1:35 p.m
CHAl RPERSON GRI FFI S: Good afternoon
| adies and gentlenmen, | would like to call to order

the May 13, 2003 afternoon session of the Board of
Zoning Adjustnents of the D strict of Colunbia. (%%
nane is CGeoff Giffis. | am chairperson. Joining ne
today is M. Etherly, and it is ny pleasure to
announce this afternoon, the first afternoon session
of Ruthanne MIller, our new Mayoral Appointee to the
Board of Zoni ng Adj ustnent.

Also representing the Zoning Conm ssion
with us this afternoon is Ms, Mtten, and representing
the National Capitol Planning Commission is M.
Zai dai n. Wth us today from the Ofice of Zoning is
Ms. Bailey, and also M. My. M. Nyarku is also with
us on ny very far left.

Copies of today's hearing agenda are
avai l able for you. They are l|located at the table
where you entered into the hearing room |If there are
not sufficient enough, please let staff know in the
adj acent office and we'll be happy to nmake nore copies
avail abl e to you.

I would ask of course several things, and
note that all public hearings before the Board of

Zoning Adjustnents are recorded. Therefore, we ask
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several things. First, to fill out witness cards for
anyone going to give testinmony or present information
to the Board.

Those witness cards are available to you
on the table in front of us, also the table where you
entered into. Those two cards go to the recorder who
is sitting on ny right. | would also ask that people
turn off cell phones and beepers at this tinme, so that
we don't have any disruption of the proceedings, or
the disruption of folks giving testinony before the
Boar d.

W do have two cases for this afternoon.
The order for the first case, which is the order for
special exceptions and variances first wll be the
case and witnesses of the Applicant. Second woul d be
governnment reports attendant to the application.
Third would be the report from the Advisory
Nei ghbor hood Cormm ssi on.

Fifth would be persons or parties in
support, and fifth would be persons or parties in
opposi tion. Sixth, finally, we wll have closing
remarks by the Applicant. Cross examnation of
witnesses is permtted by the Applicant and parties in
t he case.

The ANC within which the property is
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| ocated is automatically a party in the case. The
record wll be closed at the conclusion of our
hearing, except for any information specifically
requested by the Board, and the Board wll be very
specific on what is to be submtted and when it is to
be submtted into the Ofice of Zoning.

After which, of course it goes wthout
saying that the record would be finally closed and no
other informati on woul d be accepted by the Board. The
Sunshine Act requires that we hold all public hearings
on each case in the open and before the public. This
Board may, however, consistent wth its rules of
procedure and the Sunshine Act, enter executive
session during or after hearings on a case and this
would be for the purposes of deliberating and
reviewi ng the record on each case.

Deci sions of the Board in contested cases
must be based exclusively on the public record.
Therefore we ask people present today not engage Board
menbers in any conversation so that we do not give the
appearance of not basing our deliberations solely on
the public record.

W will nmake every effort to conclude our
hearings today at six o'clock. | think that will be

nmore of an issue for the second case of the afternoon.
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| will update the tinme as we get closer to that, if
it looks to be a continuation needed, or if additional
tine is needed for this afternoon.

At this time, the Board will consider any
prelimnary nmatters. Prelimnary matters are those
which relate to whether a case should or can be heard
today, such as requests for postponenents, w thdraws,
or continuances, or whether proper and adequate notice
has been provi ded about the case.

If you believe that the Board should not
hear a case this afternoon, or are not prepared to go
forward with a case, | would ask that you approach the
Board, have a seat at the table, and turn on the
m crophone, and as an indication. I will also ask
Staff if they have any tine, or any prelimnary
matters for the Board at this tine.

M5. BAILEY: M. Chairman, menbers of the
Board, good afternoon, and Staff does not at this tine
have prelimnary natters.

CHAl RPERSON  GRI FFI S: Very well. Not
seeing any indication of anybody here having
prelimnary matters, why don't we call the first case
of the afternoon?

M5. BAI LEY: Thank you sir, and that is

Application Nunber 17009, of RW Devel opment G oup,
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pursuant to 11 DCVR 3104.1, for a special exception to
allow an increase in building height from 40 feet to
50 feet wunder subsection 1402.1, and pursuant to 11
DCVR  3103. 2, a variance from the residential
recreation space requirenent under section 773, to
allow the conversion and enlargenent of an existing
comercial building into a 31-unit apartnent house.

The property is located in the Reed Cook
C2-B District at premses 1700 Kalorama Road, N W,
and it's also located in Square 2567 on Lot 81. Al
those persons wishing to testify would they please
stand to take the oath? And please raise your right
hand.

Do you solemly swear or affirm that
testinony you are about to give in this proceeding
will be the truth, the whole truth and nothing but the
truth? Thank you.

(Al witnesses are sworn.)

M5. BAI LEY: M. Chairman, there's a
prelimnary matter. There are two requests for party
st at us.

CHAlI RPERSON GRI FFI S: | ndeed. Let's take
those up first. Is doria Brown and Enurack Brown
present? Are they present?  Good. Wuld you mnd

comng forward and just having a seat at the table?
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Excell ent, and you can turn on the mcrophones if you
just touch the knob at the base.

There it is, and if | could ask, if you
woul d just introduce yourself with your addresses for
t he record?

MR BROM  Good afternoon Chairpeople, ny
name is Emurack Brown. The address is 2316 17th
Street Northwest.

M5. BROMWW M nane is Goria Brown. | am
the owner of the property and ny address is 2316 17th
Street, Northwest.

CHAI RPERSON (Rl FFI S Cay. Fi rst
guestion | think the Board has is clearly, you have
t he sanme address.

M5. BROMN:  Yes.

CHAI RPERSON GRI FFI S: Are you wanting to
nmake separate party applications or are you |looking to

have one party status.

MR BROMN: | don't wunderstand what that
means.

CHAI RPERSON GRI FFI'S: Excuse ne?

MR BROM | don't understand the
guesti on.

CHAI RPERSON GRIFFI'S: Ch, ny question is,

do each of you want to stand alone as parties in this
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case, or are your issues simlar as your property is
simlar. Are you actually in fact one party?
MR BROM: This is nmy nom

CHAlI RPERSON @RI FFI S: Ckay. That was a

sad question. There's a simlarity with the |ast
nane, so we would get to that. So, | guess that's the
point. Really what we should do is entertain you all

of the sane issues, which actually goes to how you are
distinctly or wuniquely affected if you're both the
sane.

Sane house, sane issues, there's not a | ot
of distinction or uniqueness to it, which actually
could cancel out both of the party applications.
That's depending on how strict we |look at this. So,
am | understanding that you will join as one party.

MR, BROMN:  Yes.

CHAI RPERSON GRI FFI'S: Yes?

M5. BROM Yes. He has different
opinions. | nean, he has nore issues than | do about
this. I"m just strictly wanting to go by the codes
and that's for a long tine. So his -- we'll do two

parties.
CHAI RPERSON GRI FFI S: Do you differ on
this issues? Differ on your opinions?

M5. BROAN:  On sone, yes.
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CHAl RPERSON GRI FFI'S:  Interesting

MR BROM: Vell, we agree on the
opposition, but we have different reasons why we
di sagree with what's goi ng on.

CHAI RPERSON GRIFFI'S: But if your going to
be together don't disagree.

MR BROM: Yes we --

CHAI RPERSON GRIFFIS: O you do? | don't
t hi nk so.

MR ETHERLY: If | understand correctly,
essentially, you're both in opposition to the proposed
project --

MR BROM:  Yes.

M5. BROMN:  Yes.

MR ETHERLY: -- but perhaps, for M.
Brown, thank you M. Brown, ny apol ogies, your reasons
may either go into a little nore detail or a little
| ess detail conpared to your nom

MR BROMN: Exactly. Thank you.

M5. BROM: In other words, we both want
to be heard.

MR ETHERLY: Thank you. Ckay, okay, |
mean, depending on how, once we proceed wth the
fuller vetting of the party status, our criteria,

depending on how it's resolved, and conceivably if
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they're in agreenent, that one person can represent

and address all issues. | nean, that m ght be the way
to proceed.

CHAI RPERSON (Rl FFI S: Ri ght . | ndeed, |
think so. Now, also, let ne just state for vyour
under st andi ng. There's a difference between a party

in the case and just comng and giving testinony.
Cearly, testinony, anyone is available, it's a public
heari ng.

Anyone can cone and give testinony for,
against. W kind of like to line it up that way. 1'm
not sure we want to differentiate through any other
opinions. So, testinony is perfectly appropriate. As
a party, if granted party status, there's a nmuch
hi gher | evel of responsibility.

You are a participant in the case. You
have cross exam nation privileges. You will also be
asked by the Board at times, perhaps during the case,
to provide the Board with information. That coul d
i nclude evidence. That could include legal nenos, in
terms of legal issues, or in conclusions of findings
of facts and concl usi ons of | aw.

So, it's a higher level of participation.

I s that your understandi ng?

MR BROMN:  Yes.
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CHAI RPERSON Rl FFI S: Now, then let's get

into the party status. M. Eherly is it your
understandi ng that we're | ooking at two or one?

MR ETHERLY: | woul d perhaps suggest as
we view the party status application, | nean, the
status application stens all from the sane address,
2316 17th Street.

MR BROM: Yes. That's correct.

MR ETHERLY: And one of your concerns
relates to the proximty of the proposed project to
t hat address.

MR BROM: Exactly.

MR ETHERLY: So | mght be inclined to
suggest that we look at it as one application,
perhaps, for the basis of discussion regarding the
criteria and whether or not those criteria are
sati sfi ed.

As you understand, the Board has to
determ ne that you neet certain criteria to be awarded
party status, but then | think it would never the |ess
be inportant just to confirm that if there's an
inclination to nove forward, that the two parties are
confortable with one representative, because | think
that's kind of where the Chair is getting at.

Ideally, if there's an opportunity to
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consol idate your representation to just one individual
who would then agree to address all of the issues. |

think that m ght be the best way to proceed.

CHAI RPERSON (R FFI S: | ndeed. I think
we'll look at this as one application. | don't think
the two can stand alone, in fact. So, questions of

t he Board? Carifications on the application for
party status? Any questions on the test for granting
party status?

Clearly we have the property which is

adj acent, whi ch substanti at es its uni que or
significant inpact it so grants it. Any ot her
clarifications? Very well. Does the Applicant

Representative have any opposition of the application
for party status?

M5. G ORDANO  No opposition.

CHAl RPERSON  CGRI FFI S: Indicating no
opposi tion. In which case, | would nove then the
approval of the single application status of doria

Brown and Enurack Brown of 2316 17th Street,

Nor t hwest .

M5. MTTEN  Second.

CHAI RPERSON (Rl FFI S: Thank you M.
Mtten. Any further discussion on that notion
granting party status? 1In which case, 1'd ask for all
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CHAl RPERSON GRI FFI'S:  Opposed?

(No response).

CHAI RPERSON  CRI FFI S: So

it is done.

CGood, you can now have a seat and get confortable for

alittle while. As you noted in the schedule, we wll

hear the Applicant's case. V' | |
Governnment Reports. Then, | wll call
support, and then 1'Il call on you to
case.

go through
on people in

present your

O course, during the presentation of the

Applicants and all of their witnesses,

I will ask

whet her you have cross exam nation questions and you

w Il kind of get up and down and deal with that. Very

well, in which case, let's go.

MVB. A ORDANO Good af t er noon M.

Chai rperson and nenbers of the Board.

M/ nane is

Cynthia Gordano, I'mwith Arnold & Porter Law Firm

representing the Applicant. The Applicant is sitting

to ny left, Ri chard Nai ng, RWN

Cor por at i on,

Devel oprent Cor poration, Developnent Goup, and Phil

Esocoff is to ny right, with Esocoff & Associates, and

he's assisted by Peter Salter, sitting

row.
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Qur application is fairly sinple, we've
submtted a pretty detailed witten subm ssion, so
we're going to try and sunmari ze. Qur presentation
w | consi st primarily of an archi tectural
presentation, which will be given by M. Esocoff, and
then I will follow and highlight the standards for the
vari ance and special exception relief.

This project involves the conversion of a
commercial building to a residential building wth
first floor, and a small anount of second floor office
space. The Sitar Center is the mjor tenant on the
first floor, which is a non-profit comunity serving
organi zation, and | believe the Board has actually
been acquainted with Sitar in a previous case and --

CHAI RPERSON GRI FFI'S: | ndeed.

M5. G ORDANG -- fortunately for us, that
situation didn't work out, and | think that they' ve
found a new good hone in this building. Then the

remai nder of the building is going to be residential
condom ni um uni t s.

W are requesting a special exception to
i ncrease the height just on a snmall portion really, of
the building, not even the entire building, to create
two additional units, and 50% of the square footage of

that additional space that we'll get wll be given
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back as affordable units within the main portion of
t he bui | di ng.

And we have been provided by the Ofice of

Pl anning wi th covenant |anguage to ensure that result.

| think that this is one of the first cases really to
propose that and the city has been working on | anguage
which will restrict the future sale of that property.

So there won't be a wndfall and there
will be sone ability to try and encourage that unit to
stay |l ow and noderate incone over the long term And
the developer is conpletely aligned with that. The
vari ance IS from the residenti al rec space
requi renents.

It's a variance of about 8% It's just a
reduction in the anmount of residential recreation
space that we're requiring, and that requirenent
applies here because of the commercial zoning of the
property. Interestingly, if the property were zoned
residential as is nost of the adjacent area there, we
woul dn't be subject to that requirenent at all.

So, wth that, wunless there are any
questions at this time, | would like to ask M.
Esocof f to go ahead and present the project.

CHAI RPERSON GRI FFI'S:  Very good.

MR ESOCCOFF: Good af t er noon, Phi |
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Esocof f, Esocoff & Associ ates. "1l try to make this
brief --

M5. GORDANO |I'msorry to interrupt, but
we al so have a representative fromSitar that's in the
audi ence that's avail able for questions.

MR ESOCOFF: -- It's a sinple building
and just to orient you, this is Kalorama Road and 17th
Street. This map's facing north. I[t's an aerial
photo |I'm showi ng of the nei ghborhood and you can see
this large building is the, diagonally across from us,
is the roller skating rink that's used for various
di fferent purposes these days.

And there's a | ot of devel opment obviously
in this area off of and Adans Mrgan now, and our
property is this irregular shaped property shown in
yellow that dog-legs around behind an adjoining
conmercial property, and that's good because we get
alley access to the rear of that, or |ower |evel, and
we have access al ong Kal orama and 17th Street.

Currently, the building is a small gray
building shown in this photograph, taken from the
roller rink, and it was redone in the md 80's wth
porcelain tile and al um num wi ndows and has been used
for commercial purposes, various offices, and an OT

clinic, Cccupational Therapy, Lynn Israel.
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In fact, ny son's a graduate of Lynn
Israel dinic, and we were asked to turn it into a
residential property, but to use the I|ower |evel,
whi ch peaks out here at grade, and over there. So
nostly it's a one story building at the corner now.

The lower |level would be the Sitar School
and Lynn Israel Space. Next, and what we're proposing
actually, is to add tw floors to the building. One
of things | thought was great about the proposal that
Richard cane to me with in terns of the design, was to
mai ntain the 1930's building that was there.

It was |ike a repair store for appliances.

It was really the shop that supported a downtown
business, and it was wth these nushroom colum
capitols, poured concrete, so it lends itself to being
a nice loft bui | di ng, but unfortunately, t he
foundations for the building and the soils in that
area wouldn't allow us to add nore than two stories.

And so we've never been able to actually,
even with this proposal, be up to the full FAR And
you'll see in the application, what we've asked for is
a small extra level, that's wthin the special
exception guidelines, but only on a very rear portion
of the building, which really just adds two units to

t he project.
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So fromthe street really, it's three and
a half stories at the corner, and at the southern
edge, it's only really a three story building, simlar
to the adjoining town houses. And then down at the
northwest corner, joining the commercial structure,

that's where it reads as four stories fromthe street.

And we're cladding it in copper. Tur ned
out when it's very light, and it's actually very
affordable long term An elegant nmaterial. W're

projecting steel balconies that are painted, and then
the base of it, instead of the tile, we're going to
clad it wth an actual stone.

It's Mankato stone, which is what the
Museum of American Indians is being nmade out of and
what a building I did on Pennsylvania Avenue years ago
is 2401 Pennsylvania Avenue, in fact for Richard
Nai ng. VW nmade the facade of that building out of
t hat stone.

It's a dolamtic |imestone, which has a

nice warm color to it, so it wuld go well with the

copper, but it's also an attractive material in a
resi dential nei ghborhood. It's a warm and donestic
feeling.

Next. So, this oval shape back here sits

above a parking structure that was built in the md
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1980's to provide parking off this alley on the |ower
| evel and off of 17th Street by driving through the
building to the upper deck on it's upper |evel. So,
we're actually covering sone of that, which I think is
a good thing, and with a three story pod, we call it,
and it's two units.

One on this half. One on this half. Have

a little causeway between the two, and it hovers.

Sonmething like a spacecraft we think will be kind of
fun. Also clad in copper over the parking at the
rear. So, none of what we're asking for in terns of

t he special exception allowance to go to the extra one
story comes anywhere near the streets.

It's all back here in the rear area of the
bui I ding over the parking garage, so it's many tines,
one to one set backs. And that's really what the
special exception is for the height, and the other
thing | wanted to talk about then is the reduction and
recreational open space.

And as Cynthia pointed out, we've done a
ot of buildings in commercial zones in the city, and
there I think the required recreational open space has
been an inportant elenment of the project. W're doing
several high rises right now. 400 Mass., Jefferson

and Penn Porter, we did 15th and Mass., boast project
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at the bl ue wi ndows there.

Al'l of those have very anbitious rooftop
gardens with swinmng pools and grills and they're
conmon anenities because t hose are apar t ment
bui l dings, and there's a nanagenent conpany that needs
to keep leasing units, and so they have to have this
attractive amenity, not just because zoning requires
it, but it's a market expectation for a truly
| uxurious building.

There are plenty of buildings that use
that word and really don't neet the standard.
Condom niuns are slightly different. Especially ones
that aren't two or three hundred residents, but only
36 residents. And in this case, because we are
actually in a residential neighborhood, the need for
the recreation | think is far less, and that's part of
detail .

But the other aspect of it is that because
of the shape of the building, it's very hard to get
all the recreation space, a commbn recreation space
that neets the code on the roof, and if we were to
provide recreation space inside, that really wouldn't
be very attractive space.

If we wanted to list space that wouldn't

get used very much as a 23 or Condo resident and
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nunerous tines, a Board nenber, it's al nost inpossible
to get common facilities maintained by small Condo
associations. It's hard to come to agreenent.

So, what we think we've conme up with here
is an optimal approach, which is to take the interior
space that could be assigned to recreation space and
use that for additional residential, and the rest of
it for additional space for the Sitar School, which
enhances there function.

But we have provided sonme conmon area
recreation space in tw critical areas of the roof.
Here, the darker green areas are the conmmon areas,
because those are those are the ones with the best
views, and they're also a viable size that | think the
Condo Association could be expected to furnish,
| andscape, and mai ntain successfully, without a |ot of
controversy.

And 1'Il show you a case study of what |'m
tal king about in a nonent. So these two have a view
of the Cathedral from this corner, and the view
towards the Washington Mnunent from this corner.
Depends on how hazy the day is. Next.

CHAI RPERSON  GRI FFI S: Actually, before
that goes away, can you explain the graphics of it.

What plan are we | ooking at?
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MR ESCCOFF: This is the roof plan of the

bui I di ng.

CHAl RPERSON GRIFFI'S:  And the green, |ight
green --

MR, ESOCOFF: These lighter greens are
private terraces that aren't 25 feet wide. They don't
really neet the regulation --

CHAI RPERSON QR FFI S: On the roof |evel
t hough?

MR ESOCOFF: Yes, they're on the roof
| evel . The matter of right height there. These are
set back into stairways and stuff to get up to that
| evel .

CHAlI RPERSON GRI FFI S: So they're accessed
out of the units thenselves to get to that |evel.

MR, ESOCOFF. Right.

CHAI RPERSON GRIFFI'S: | see.

MR ESOCCOFF: And then back in here
there's actually an elevator that allows handi capped
access to these two common area terraces. They are
sort of fillet of terrace because they're actually the
best views.

CHAI RPERSON (R FFI S: Ckay, and we don't
have that plan, or do we? Wll, | guess we have it,

not the sane graphics.
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MR ESOCOFF: Probably not wth, we've

enbel lished it for this, and we can submit this.

CHAI RPERSON GRIFFI'S: Yes, | just need to
understand it.

MR, ESOCOFF: Yeah, we just wanted to nake
it clearer than that.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAIDAIN.  Just to nake sure |'m clear
about terraces. So they're accessed from a stairwell
going up fromthe fourth floor?

MR ESOCOFF: Yeah, there's like a little
pop-up, like a clear story area in each of these units
where you can wal k up stairs.

MR ZAIDAIN. Ckay. And what, just let ne
ask you, what drove the decision to make these two
units circular, right there? Is it just for design
aest heti c purposes?

MR ESOCOFF: Vell, we tried squaring it
off on a nunber of occasions, because you can inagine
there are sort of people who would suggest it's
cheaper to do things wth straight Ilines, like
Contract ors.

But whenever we did that we realized that
squaring it off hurt site lines from other wunits

nearby, and that this created sonething rather sexy to
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| ook at actually fromthose units.

So we thought it was kind of nice to have
a folly in the backyard, in a way. And that would
make those units especially attractive. | nean inside
t hey have this nice curved wall

It could be very, pretty object as the sun
cane around it we thought.

MR ZAIDAIN. Ckay, thank you.

MR ESOCOFF:. W tried to do other shapes,
but this seenmed to keep comng up as the best thing to
do. The views fromthere, though, 1'll show you the,
these are the views from the terraces along the east
and the north of -- there's a roller rink and sonme of
the high rise buildings in the neighborhood and sone
of the low rise buildings.

But fromthese two specific terraces here,
they're really the best views. One of them don't
forget, our building will be one floor above this
adj oi ni ng structure.

So it wll have a view of the cathedral,
which, on this hazy day, doesn't show up quite so
clearly, but it is quite evident when you get up there
and it's lit up at night. That's sonething that you
can see fromour roof deck too.

And then in the other direction, fromthis
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end of the roof terrace, there's a view out towards
Virginia and glinpses of the Wshington Mnunent and
the fireworks on the Fourth of July.

So, and we've actually given tw of the
best locations, actually, for the commobn terraces.
I'd also add that all but, | think it's five units,
have either balconies or their own private terraces,
either along the roof here or here, down in this
curved section, or up on top of here.

So it's not as though this is the only
show in town for people. And next I'll show you -- is
that the roof terrace? Yeah, this is a case in point.

Here's a roof terrace on top of our
building, which is 2311 Connecticut Avenue. It's
where we've lived. And this is what the roof terraces
| ooked like for 20 of the 23 years we've lived there.

Because to get people to agree to do
anything on the roof, because it wll quote/unquote
cause |eaks, or who wll paintain it and how many
people use it, proves to be an incredible obstacle in
any kind of joint situation.

I think if it were ground |evel, where the
trees where actually growing out of the ground, that's
not a big deal. But when you start with a roof

terrace and irrigation and the need to replace the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

156

roof every so often, it beconmes quite a controversial
part of a building s nanagenent.

Just below here is, of course, what the
roof |ooked like for about three years when, not the
Board, but nyself and ny wife actually took our own
| abor and did that roof garden.

But when that roof was replaced recently,
this was renoved and it's not cone back because there
IS no conmon agreenent on doi ng that.

So, I"'mvery, | have a very jaundiced view
about these kind of communal activities. And | think
to make sure that it does happen, or that it can
happen, you don't want to overdo the anount of area

that condo fees are supposed to maintain the

| andscape.

So, that was one of ny points in trying to
make this the right size terrace. Because | think
it's inportant to have sone common areas. Because

peopl e do cone up here every summer, Fourth of July.
And they occupy a very small area when they do.

CHAlI RPERSON GRI FFI S: But going right the
recreation space, | nean a good view of the city is
ni ce, but that doesn't necessarily go to what
residential recreation space is. O is it vyour

understanding that that's what the regulations are
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t al ki ng about ?

MR ESOCOFF: M/ guess is that what the
regul ations are tal king about -- because if this were
an R Zone, which it probably nore rightfully should be
an R-5 sonet hing.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ESOCCFF: There would be no
requi renent, because | think it is the assunption that
you can go out for a stroll in the evening because
you're in a residential neighborhood with trees and
it's quiet and there aren't a lot of office
activities.

CHAlI RPERSON GRI FFI S: Vell the density,
isn"t there an assunption that the density is
different and perhaps iif the <city was planned
correctly that in residential zones there are |arger
green spaces and open parks?

MR ESOCOFF: Yeah, | think in residential
-- well, we're about a block from the Reagan H Il
Par k.

CHAI RPERSON GRI FFI'S: R ght.

MR ESOCCOFF: | think that if the city
were properly developed, it wouldn't be so nono-
cultural in any one particular area. It wouldn't be

such a big issue.
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But | know the Jefferson, which we're
doing, is right in the thick of things. Having a
private courtyard there that is well |andscaped on a
roof terrace would be quite a relief from being out on
the street near the MJ Arena and all the hubbub and
noi se that can happen down there.

It's alnost inpossible to talk on a cell
phone in that neighborhood because the traffic is so
loud. | was never quite aware of that.

CHAI RPERSON GRI FFI S: You see residential
recreation nore as residential relief space?

MR ESOCOFF: Yeah, | think it's, yes, |

t hi nk so. | don't think it's, it's really passive.
The zoning code says properly, | think, furnished and
sonething. | mean it doesn't, nobody is ever going to

turn down vyour permt if you don't have planting
desi gned into your roof top deck

In fact, nobody ever checks for that.
And, you know, they disallow even putting a bathroom
up there. So they alnost nake it uninhabitable except
for provided a handi capped el evator access to a deck
that could just be roof top pavers.

I think there needs to be sone thought
given actually to sone of these regulations anyway.

But | think ina, if you |looked at an R5 --
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CHAI RPERSON &R FFI S: That's t he

i mportance of having a Zoning Conm ssioner on our
Boar d.

MR ESOCOFF: R ght. | think if you |ook
at sort of the building w're doing at 10th and L.
Now there's 90 units on a site. It's 80 percent
coverage, | think, 80 percent.

And there's no requirenent for roof top
recreation. O course, it's not being provided
because of the cost of running elevator up there and
t he margi nal cost of pavers.

But al so the advise of people in the real
estate industry that when you go to sell wunits, you
have to keep the projected condo fee low So you try
to keep the anenities |ow No exercise room no
not hi ng.

So, in a way, I think having a
requirenent, but having it properly calibrated, would
be a good thing for the Zoning Conmm ssion to think
about, Ofice of Planning to think about in terns of
what's the right amount and what's its real purpose
now that we have a city with, you know, ten and 12
story buildings and different patterns of devel opnent.

| think it's, | actually think there's a

sort of antiquated quality about sonme of the
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regul ati ons now. I nmean I'm for having these passive
sanctuaries and the views are great, except when you
are |looking across to areas that don't have roof top
recreation and you're | ooki ng at nechani cal equi pnent.

So in sonme ways there needs to be sone
conmon understanding of what the city is after and
t hen sone thought about how to design that. You know,
and |'ve talked about the need to actually enhance
pent house appearances and, you know, on office
bui I di ngs too.

Because they are sonetinmes what you're
| ooking at fromyour residential roof top. So it's, |
don't know, | think it's a sticky issue. | think this
will serve the residents adequately and certainly in
the spirit of what the zoning code requires.

It may be better than if it were all just
everybody's space and nothing could ever get done with
it. | think fromthe street, what people will see are
the plantings along the street |evel.

On that perspective, you know. I think
it's nore likely you'll see green peeking out over the
edge here from the street and from the pod in the
back, then if it were a common terrace wth a couple
of plants that nobody wanted to go up and water or pay

to nmai ntain.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR ESOCOFF: Because it is expensive to
do. It's thousands of dollars.

CHAlI RPERSON GRI FFI S: Ckay, so, and how
much total --

MR ESCCOFF: we are providing six percent
of a common ar ea.

CHAl RPERSON @RI FFI S: But residential,
right, is that what you're saying?

MR ESOCOFF: Six percent of t he

residential area of rec space on the roof for comon

use.
CHAl RPERSON GRI FFI'S:  Ri ght.
MR ESOCCOFF:  But --
CHAI RPERSON GRIFFIS:  If you added it all
up?

MR ESOCCOFF: Onh, | think --

CHAI RPERSON GRIFFI'S:  If we added all the
bal conies and the terraces?

M5. G ORDANO The balconies and the
private terraces.

MR ESOCOFF: Ch, then | think it's over
15 percent.

CHAI RPERSON GRI FFI 'S Over 15.

M5. G ORDANO Ei ghteen percent.
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MR ESOCOFF: Right.

CHAI RPERSON GRI FFI S: Ei ght een percent.
That's in here sonewhere, right? Ckay. No, to be
clear, I'mnot allowed to count that and it doesn't go
to --

MR ESOCOFF: | under st and.

CHAl RPERSON GRI FFI'S:  But gives a feel and
the reality of -- | ook, ny understanding of
residential recreation is, and then we'll nove on to
the other things, is that it was witten in old tine
wher e Washi ngt on adopted sone of the New York ideas of
that in a comercial space you mght have all these
conmercial buildings and then you all of sudden have
this tenenent as a wal k-up and there's absolutely no
out si de.

There's no relief anywhere as you wal k out
of your place. And so certainly we want to ensure
that there's open air and also interior recreation
spaces opposed to this city that has blessed wth
great commercial quarters and beautiful residential
areas and its green spaces and its parKks.

And all very close and adjacent, even in
our commercial quarters downtown, we happen to have
sonething called the Mll, which seens to have an

awful | ot of outside recreation space.
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That being said, | think we're pretty

clear on residential rec.

M5. GORDANO | just want to add to your
comments that part of what's unique here is this Reed
Cook overl ay.

CHAI RPERSON GRI FFI'S:  Yes.

M5. G ORDANC And they came in and
rezoned the area, they really rezoned this building
commer ci al because it was conmerci al

CHAI RPERSON GRI FFI'S: R ght.

M5. 3 ORDANO But the zoning pattern in
the area was nore residential. So it's kind of a
happenstance that this building was even zoned
commerci al .

And, again, what you're saying and we're
saying also, it that this building isn't a tenenent.
This Building Devel oper has gone to sone expense to
provi de bal coni es where there weren't bal conies.

The private roof top terraces, | think,
are going to be a unique feature of this devel opnent
that's going to make it, you know, nake them really
attractive, nifty condo units in Adans Mrgan

And we just think that it's nore val uable
green area and passive recreation area to have these

private terraces and balconies than one common area
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that Phil is saying is probably not going to be

mai ntai ned and be lush and people just tend to care
about their own little garden space nore than they
would trying to work with a whole Board to naintain a
| ar ger garden.

So we think the benefit that the zoning
regul ations are speaking to is probably going to be
greater for nost, and it's going to be a mgjority of
the units in this building that are going to have sone
access to green space, terrace or bal cony areas.

CHAl RPERSON GRI FFI'S:  Right, okay.

MR ESOCOFF: But, | think those two decks
are feasibly within the realm | think it's within the
realm of possibility very nuch that those wll be
| andscaped and nai nt ai ned.

Because even the people in our building
who oppose |andscaping, wll accept sone |evel of
| andscaping up on the roof terrace. But it would be
much nore akin to the two spaces we have reserved
here.

So, | think it's probably a better
di sposition of that open space.

CHAI RPERSON &R FFI S: Ri ght. I
under st and.

MR ZAlI DAI N In the private terrace
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circunstance, if it's, | nean, are those areas
regul ated by the condo regul ations? Are would that be
just, that would just be -- if sonebody wanted to
pl ant extensive | andscaping there, they could do it.

MR ESOCCOFF: Ch, sure. I'm sure there
would be sone, | nean it is, the roof is a comon
el ement .

MR ZAIDAIN Right.

MR ESOCCFF: So, there wll be sone
concern of that. But of course, if it leaks, it |eaks
into their own unit.

MR ZAIDAIN. That's a good point.

MR ESOCOFF: So, yeah, there's a certain
plant at your own risk, | guess. There's a direct
relationship between actions and penalties to the
person right underneath there.

MR ZAIDAIN It makes nme not want to buy
a condo.

MR ESCCOFF: Vell, roof living is never
easy. But it could be neighbors next door in a
single-fam |y devel opnent doi ng sonet hing horri bl e.

MR ZAI DAI N That's right, that's very
much true.

CHAl RPERSON GRIFFIS:  Ms. Ml ler

M5. GORDANO |'msorry, go ahead.
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M5. M LLER | just wanted to clarify a

coupl e of things. Is there like open space on the
roof that's just not green right now, but it's still
open for the tenants to use?

MR ESOCOFF. Yeah. If you go back --

M5. MLLER Ckay, and you're not counting
that in your recreational space?

MB. G ORDANO Ch, we are. VW' re
providing two terraces that are going to count.

MR ESOCOFF: The darker green area is
actual |l y accessible to everyone.

M5. MLLER Right, okay.

M5. G ORDANO. The Condo Association will
be responsi ble to | andscape.

MR ESOCOFF: Right.

M5. M LLER Ckay. And the gray areas,

what - -

MR ESOCOFF: Ch, that's actually the top
of the penthouse. You know, nmnechanical and access
poi nt s.

M5. MLLER Ckay, mechani cal . And its
m xed used. Is it always the condom ni um owners that

have to pay for the common areas or can that be spread
out anong all the tenants?

MR ESOCCFF: | don't know. I'd have to
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ask the Devel oper to respond to that.

MR NAI NG The roof garden would be
strictly residential. The commercial would not have
access to the roof garden.

But, you know, Meridian Park is a block
away and commercial tenants -- and that way the
residential would just be responsible for naintaining
t he common roof gardens.

See, the elevator goes up to the penthouse
is 100 percent residential. So the comercial is
conpl etel y autononous. They have their own | obby,
t hey have their entrance.

Residential has their own |obby with an
elevator and their own entrance. The other thing |
wanted to nention is, unlike mnost buildings in
Washi ngton, which maybe have 20 percent or |ess of
their units as penthouses, with private roof gardens,
12 of these units are penthouses out of 36.

So a third of this building wll have
their own private roof gardens. The rest of the
floors, second and third floor, wll have bal conies
soneti mes two bal coni es.

So even though there is common recreation
space, nost of the tenants wll have their own

recreation space, outdoor space, that they can access
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and mai ntai n thensel ves.

CHAlI RPERSON GRI FFI S: Wiile this draw ng
is out, you had nentioned that you are not naxing out
FAR on your statenment and also in the witten
subm ssi on. Wiere would you have put additional FAR
t hat woul dn't have exceeded the hei ght?

MR ESOCOFF: Vell, if the structure, if
these structures hadn't existed, we probably would
have dug an underground garage and extended nore of
bui I ding out and traded Iight well.

W could have wused the sane special
exception to actually step the building back and make
this another floor in here. But the columms and the
foundati ons woul dn't hold anynore wei ght.

CHAI RPERSON GRIFFI'S: | see.

VR, ESOCOFF: The only place we could do
it is back here because that's a structure from 1985,
it's really open. And we can, that's the top of it
t here. W can actually needle new colums down
t hrough there and have this thing hover over it.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ESOCOFF: Cover the parking, which is
good.

MR NAI NG If | mght add sonething.

Oiginally this structure was the Loving Chevrolet
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Showroom for cars. Then it was converted to a
war ehouse.

And it has beautiful old colums that are
70 years old. So our intent was to save that. Now,
ot her Devel opers have |ooked at it and have proposed
to the previous owner, proposed denolishing the
bui | di ng.

Going down two stories, adding parking
garages and building eight foot ceiling heights.
That's why  Washi ngton, because  of the height
[imtation and limtation on FAR nost Devel opers wll
maxi m ze FAR, use it up.

W have 11, 12 foot ceilings, and our
pent houses are even higher. So, we only, a few
stories, three stories of residential, whereas 40 feet
height limtation, we could have done five stories,
you know, eight foot ceiling heights.

So we're not trying to maximze FAR we're
trying to create quality space. Because | think the
new consuner s nore interested in ceiling heights
than the ones in the past where that option never
exi st ed.

Washington had eight f oot cei lings.
Everybody di d. Now | think people are looking at it

and say, wow, ten foot, 11 foot ceilings, and it's a
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better lifestyle.

CHAl RPERSON GRI FFI' S:  Ckay.

MR ESOCOFF: That's really.

CHAI RPERSON GRIFFI'S:  That's it?

MR ESOCCFF: Yeah, that's all | have to
say. If you have questions, |I'm nore than happy to
answer them

CHAl RPERSON GRI FFI'S:  Any questions on the
information you just heard, from the Board? D d you
bring your sections, at all?

MR ESCCOFF: Oh, yeah, we have, actually,
we have sections.

MR ZAl DAI N Do you happen to have a
rendering of the side of the building with the pods, |
t hi nk you cal | ed t hen?

MR ESOCOFF: Well, not colored, but we do
have - -

MR ZAIDAIN | know there's elevations in
the submttal, but I didn't know if you had anything
additional to that.

MR ESOCOFF: Not in color.

MR ZAIDAIN:  Ckay.

MR ESOCCOFF: These are, it's the sane
copper vertical sheathing there as it is on the front.

Essentially, what this drawing shows it with the, you
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know, with the building next to it invisible, so that
you can see the parking below, which is entered from
the alley or fromthe street up here to the top deck.

CHAl RPERSON GRIFFI'S:  And what's the point
at which you established the height of the building?

MR ESOCOFF: It's the mdpoint of 17th
Street, actually. Wiich is what it was done, used in
1985.

CHAI RPERSON GRI FFI S: Ckay. So on that
it's going to be --

MR ESOCOFF: Like about here. It's not,
it's sort of about at that point right there. It's
only down here that the building actually even gets to
what you could say is four stories.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR, ESOCCOFF: It quickly disappears into
gray.

CHAI RPERSON  GRI FFI S: Do you have any
evi dence, some Board concern as they reviewed this is
if you take, obviously, the direct dinension off of
your first floor elevation, your top elevations, you
run anywhere from63 to 69.5 feet.

MR, ESOCOFF. Were is that? On the alley
side or --

CHAlI RPERSON &R FFI S: There's two areas
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that were very prelimnarily cal cul ated. But if |
take 155.65, which is one elevation, mnus 218, |
believe 1'd conme up with 63, would I not?
MR ESOCOFF: That's to the penthouse.
CHAl RPERSON GRI FFI'S: | under st and.

MR ESOCOFF: Right, which is setback at

nore than one to one. | nean that's within the zoning
CHAI RPERSON (Rl FFI S: I"m just trying to
establish -- now that penthouse that you just called a

pent house is the nechanical penthouse? Ckay, and
where does that nechanical penthouse start and the
residential begin?

MR ESOCOFF: It's right here.

M5. MLLER  The other fellow needs to be
on a mcrophone. He can just pick that up.

MR SALTER |'m Peter Salter. I work
with Phil Esocoff. The fourth floor cones through at
this |evel. The nechanical spaces are wthin the
space which is also shared by the staircases that
bel ong to the fourth fl oor.

And then the actual units, the conpressor
units, go in a shielded area --

CHAI RPERSON Rl FFI S: So that's the

nmechani cal penthouse that we're | ooking at there.
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MR SALTER R ght.

CHAI RPERSON GRIFFI'S:  So the establishment
of the building height would be to the top of the roof
or parapet on that side, correct?

VR, ESOCCOFF: Wl l, the technical height
inthe zone is to the ceiling of the fourth fl oor.

CHAl RPERSON &Rl FFI S: Right, 1'm sorry.
Right, ceiling of the --

MR ESOCOFF. O the top floor, yeah.

CHAlI RPERSON @RI FFI S: Ri ght. So if now
I"'m nmeasuring off of that side, so it would have to go
further. And you wouldn't --

MR ESOCOFF: The ceiling height of the
additional floor we're adding on the pod is ten feet
above that. Essentially, it's 50 feet above the
measuri ng point.

CHAI RPERSON (Rl FFI S: | see, okay. So
you' re measuring point is 162. 86.

MR ESOCCOFF: It's really not SO
different, far less radical that what you' d see on,
say, along Connecticut Avenue where you enter a
building an it's actually the sixth floor.

CHAl RPERSON GRI FFI'S:  Right.

MR ESOCOFF: The back side it goes down

into Rock Creek Park. This is a mni version of that,
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because we have a, because don't forget our, our first
floor is conpletely underground at its southern, at
t he southern end of the site.

You know, up here, where it goes, you
know, the southern-nost point on 17th Street, it's
only a three story buil ding.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ESOCOFF: And if you go to the alley,
you can see that bottom floor is a parking |evel and
then three. So it's five there. And this line, the
ceiling height is what's 50 feet.

And in fact our, | mean if you | ook at the
speci al exception, the, what we call, where, you know,
this penthouse area is actually within the occupiable
zone that the Reed Cook overlay would allow

Had this been structurally capable, we
could have been in here asking for 50 feet here, a
one-to-one setback and then a mechani cal pent house.

So all this nechanical penthouse is, is
actually wthin the volune that a normal specia
exception would actually allow W just couldn't
build it here.

W could only get it built up here where
there's occupied spaces paralleling this mechanical

space. And then it has just a little pop-up to take
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care of access to it's roof.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ESOCCOFF: It's conplicated because of
t he changi ng grade.

CHAlI RPERSON GRI FFI S: Indeed. And that's
why I'mtrying to just walk through this so everyone
has a firmunderstandi ng of what's happeni ng.

MR ESOCOFF:  Right.

CHAlI RPERSON CRI FFI S: You're reference to
the back edition penthouse, it's, part of it is
occupiable so it's not, we're not talking about a
mechani cal pent house back there, even though you have,
I'"'m understanding from your section, vyou'll have
nmechani cal units on top of that.

MR ESOCOFF:  Yeah, it's mechanical wunits
and really it's just the stairwell up. It's not,
there's not like a living space up there.

CHAI RPERSON GRIFFI'S: | see.

MR ESOCOFF: It's just a way to wal k up.

CHAI RPERSON GRI FFI S: Ckay, it's just the
access.

M5. M TTEN Could I just follow up on
that just so |I'msure | understand everything that was
just said. On the top drawing there, the A303B, and

on the section where there's the, where M. Salter
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where you just pointed.

There's a penthouse that is above the 50
foot elevation.

MR SALTER  There is a nechanical unit in
the, and the conpressor units are on the roof of that
section, again shielded by a parapet.

M5. M TTEN Ckay. Then when | | ook at
that, and then | go to 206B, and | just want to nake
sure | understand what |I'm seeing. There's the part,
there's the part where the stairs cone up.

MR ESOCOFF: Right here?

M5. M TTEN But then, right there. But
then it looks like there's a wall around the outside.
There's this sort of little oval and then there's the
bi g oval .

MR, ESOCOFF. Right.

M5. MTTEN. And what is the space between
the little oval and the big oval, and is that enclosed
or what is that?

MR, ESOCOFF. That's enclosed to keep rain
out. | nean --

MR SALTER No, the other way around.
This small oval is enclosed, that is the mechanical
pent house.

M5. MTTEN  Ckay.
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MR SALTER The outside is private

terrace to those units. The staircase comes up within
that space and exits onto that terrace area.

M. M TTEN Ckay. And then how -- so
they have a terrace on their own roof basically?

MR SALTER  Correct, right.

MR ESOCCOFF: You go up stairs and you
wal k out and you're on your own terrace.

MR SALTER Because of the change in
| evel s between the two, the pod section and the rmain
bui |l ding, access between the two on this section,
there's a difference in height between this roof and
this roof.

So it wouldn't have been easy to have
carried from there. So we allocated it all to these
two units.

M5. M TTEN: Cay. And then those are,
those, that roof top area is enclosed by what,
precisely? The roof top terrace for those two pod
units, upper pod, what's that enclosed wth?

MR SALTER It's not enclosed, it just
has a parapet.

MS. M TTEN Ckay, that's all. I think
that's all | have on that, M. Chairnman.

CHAlI RPERSON GRI FFI S: Any ot her questions
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or clarifications? Ckay, let's keep noving on then.
Who's next? Ch, |I'msorry.

MB. d ORDANO Basically, that concludes
our presentation. There could be cross exam nation at
this point.

CHAI RPERSON Rl FFI S: Yes, indeed. Does
the party in opposition have any cross exam nation
guestions of the testinony you' ve heard?

Cross examnation, of course, would be
guestioning the witnesses of the testinony that they
have given in order to invoke m stakes or om ssions or
perhaps to substantiate your own case.

| see, if you want to say anything, | just
need you to be up at the table and speak into a
m cr ophone. But this would be the tinme just to ask
t hem questions. Do you have any questions?

M5. BROM: What you're not saying, what
you're not telling themis that --

CHAlI RPERSON (Rl FFI S: Ckay, let me just
give one nore direction. Anything you say at this
point is going to be phrased as a question.

M5. BROMN:  (h.

CHAI RPERSON GRIFFIS:  So, all you need to
do is rework what you were about to say in a question

directly to one of the w tnesses.
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M5. BROM Wien you start building from

the alley down, which will go north, and where there,
to ny understanding is that you're going to start
right there at the corner edge. Right here, of this
building, is that true?

MR ESOCOFF: That wall does get extended
up two floors. What side of the building are you
referring to? Actually, think what's being referred
tois, right hereis, Ms. Brown's property.

And it actually has a wall that goes
normal to the street leaving a little triangular space
her e. And that corner of our building would be two
stories higher. You can see in the plan that
property.

M5. BROAWN: So | have vents on the side of
nmy house where you're going. And you're comng right
next to nmy house. You're going to close ny vents off
to the house?

MR ESOCOFF:  No.

M5, BROMN If you cone to ny property,
that's what you're saying.

MR ESOCOFF: No, actually, | think maybe
that's a m sunderstandi ng. I think the, we're
building along that line, but, this is the side of

your house, correct?
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M5. BROMN:  Yes.

MR ESOCCFF: W're not, we can't build
agai nst that particular part of it because that's on
your property. Your property line leaves a little
triangul ar space there, so that's going to be there.

W can go straight up, we can't fill in
t hat space.

M5. BROM No, I'mtalking to the side.
| have a --

CHAI RPERSON  CGRI FFI S: Does she have a
setback on that side of her property?

MR ESOCCOFF: If you look at this, her
property line is here, but that sidewall | just showed
you is actually right there.

CHAI RPERSON GRIFFI'S:  |I'm sorry, point out
the property |ine again?

MR ESOCOFF: The property Iline, our
property |ine goes straight across there.

CHAl RPERSON (RIFFI'S:  And you're buil ding
to your property |ine?

MR ESOCCOFF: We're building, yeah, we're
just extending that wall up so it wll be three
stories at that point.

M5. BROMWW. Right, and if | could show you
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CHAI RPERSON GRI FFI S: Could you turn the

mc on, that's in front of you?

M5. M TTEN And you need to identify
yoursel f for the record.

V5. BROM |"m Deidre Brown, this is ny
Mom and that's her property which is adjacent to where
t hey' re buil di ng.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. BROMN This is a picture of the
actual property. It's not as big and elaborate as
that, but there's two windows here on the side. And
they're going to go up right here on the side of that
which is actually going to block all that view.

And the triangle space they're talking
about is that little, tiny space right there. That's
it, there's a bigger picture here to show you the
little space that they're tal king about.

So, you may not be going in there, but
that's going to go all the way up. Wich, if you | ook
at these pictures, it's just going to block off the
view of, her wi ndow view and things |ike that. And
the airflow, you're going to block the -- these are
the actual pictures of the house, of the two
properties. And where they're tal king about building,

if I could pass this, to let you see it closely.
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It is actually going to block --

CHAI RPERSON CRI FFI S: Can you, on that
plan, M. Esocoff, do you understand where their
w ndows are?

MR, ESOCOFF: Wll, yeah, they're on the
si dewal k here.

CHAl RPERSON GRI FFI'S:  That sidewal k?

MR ESOCCOFF: Right. Wich is not a party
wall. A party wall would be there.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ESOCOFF: So it's, it's, | guess I, |
don't know what you call that, a front yard or a side
yard because it's not really --

CHAI RPERSON GRI FFI'S:  Ckay.

MS. BROM: It's a front entrance to ny
Momi's property. It's the front entrance to her
property.

CHAl RPERSON GRI FFI'S:  Not off the side?

M5. BROMN: Yes, it's off the side.

CHAl RPERSON  GRI FFI S: It's the front
entrance --

M5. BROM: It's the front entrance,

definitely. The house is built, this is the front and
in here, in this space, where they built that, that's

the front door, actually. Wiich is going to
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conpletely close that in, cause that to be an alley,
basi cal | y.

CHAI RPERSON (Rl FFI S: Was that t he
original front door?

M. BROM That's the original front
door, original, everything is original.

M5. BROAWW W have a video if you want to
see that.

CHAl RPERSON GRI FFI'S: A vi deo.

M5. BROMN. If you want to see it. These
pi ctures show everything. And what that keeps telling
us is that we're in accordance with the |aw because
it's the property line. But they're not taking into
consideration the airflow to ny house or the view
And they are just going to black nme out.

CHAl RPERSON GRIFFI'S: No, | understand. |
understand. W're getting kind of far afield here for
Cross exam nation. Let ne just have the m crophones
turned of f, because that feedback really hurts ne.

Al right, Ms., |I'm going to ask you
agai n. On the building Iine on their property that
you pointed out has fenestration, two questions. On
the other, as you nove away from the party wall
towards the back, it cuts back in. Is there

fenestrati on on those? Correct.
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Ckay, so we have fenestration on all those

unattached, non-lot Iline walls. And that first
setback wall, right, that's where the front entrance
to that residence is? Ckay, |'m clear. Any ot her

guesti ons?

M5. MTTEN. | just --

CHAI RPERSON GRI FFI'S: Yes.

M. MTTEN  -- if | could just follow up
on this. Wiere are you neasuring your side yard and
where are you neasuring your rear Yyard. Coul d you
turn on your m crophone, please.

MR, ESOCOFF: CQur rear yards are back here
because this is our front. And the rear yard is
t here.

M. MTTEN Ckay, and what's --

MR, ESOCCOFF: That's where the required
rear yard is.

M5. MTTEN -- where's your side yard?

MR ESOCOFF: The side yard is there.

M5. M TTEN Ckay, so why aren't vyou
nmeasuring the side yard for the wall that's com ng up
that the Browns object to? Wy, it's an addition

MR, ESOCOFF: Because in this zone you
have to have a side yard that's a m ni nrum di nensi on or

none.
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M5. MTTEN O none, okay.

MR ESOCOFF: And so we're just building
up sonething that would be as high as a townhouse
being built there. It's not, | nean that's, it's an
odd entry area, but it is a northern exposure and
we're just building along a property line.

If there was a three-story row house there
it would be the sane conditions.

CHAI RPERSON GRI FFI'S:  Correct.

MR NAING Could | say sonething.

CHAI RPERSON GRI FFI'S: Yes.

MR NAI NG | tried to explain this to
Ms. Brown. W originally went for this project as a
matter of right. And we're here in front of the BZA
to ask for an additional height on the pod, which is
ten percent of the site.

CHAI RPERSON GRI FFI'S: Correct.

MR NAING The structure that she's
objecting to is wunder the original building permt
that's already been issued. Matter of right. And
that structure is going to get built regardl ess.

The question that we're here for is --

CHAl RPERSON GRI FFI' S:  Ckay.

MR NAING -- to add an additional 2,300

square feet in return for low and noderate and the
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recreation. None of which affects the objections that
the Browns have. And | tried to explain that to them

CHAl RPERSON  GRI FFI S: Ckay. Any ot her
guestions on the testinony you just heard? Ckay.
And, for everyone involved in this, | think there is
some Wi sdomin what he just said.

In ternms of, the issues that are here for
relief, it is those issues that, frankly, we have to
be fairly nyopic. W have to be very focused on. And
the test for which, whether they nake or not, would be
how we will rule on whether they are granted relief on
it.

And the issue will becone, for the special
exception on the height, is how nuch that height
i ncrease creates sonme sort of detrinmental inpact.

So we obviously have to | ook at the area.
Yes, you wanted to say sonethi ng?

MR BROM: They were granted permts to
go up on this building and they can do that w thout
having a hearing like this first?

CHAlI RPERSON GRI FFI S: Yeah. For a quick
clarification, we'll step out of our order for a
little bit. Yes, the statenent that was just nade, is
that wall that's of concern that's adjacent to your

property is actually allowable wthout a public
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heari ng.

MR ZAlI DAl N | think the point that was
made was, Ms. Mtten's question was about side yards.
| mean there's no side requirenent.

CHAl RPERSON @RI FFI S: Yeah, but it's a
| arger issue of that wall which is being raised. And
the height of which is going up which will have, wll
create sone inpact --

MR ZAl DAI N Well, actually that's why
there is sonme clarification on it. This is, if
sonmebody coul d point here real quick.

This is the building we're referring to
here in the bottom left-hand corner, right? Ckay.
What's the existing condition there now, wth the
adj acent structure?

The wall is existing like you said, right?
It's just going up? Ckay.

MR SALTER The wall currently goes up
one and a half stories, and we're building the other
story on top of that. So that takes our fourth floor
on that buil ding.

M5. d ORDANC Al within the 40 foot
hei ght limtation.

MR SALTER  Correct, correct.

MR ZAlI DAI N Right, and vyou're here
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because you want to go over 407?

M5. G ORDANC Only going over 40 on the
pod.

MR ZAIDAIN On the pod, that's right.

MB. G ORDANO Wiich is the opposite end
fromwhere the Browns |ive.

MR ZAIDAIN.  True, | understand.

CHAl RPERSON GRI FFI' S:  Ckay.

MR ETHERLY: And, M. Chair, if | nmay,
just to clarify, if you don't -- let me cone back to
t he pods. Because | think the Chair's clarification
followng M. Naing' s conmments were good.

If you don't go, if you don't get the
addi tional height on the pod, that doesn't change the
| ayout of the, the bulk of the renaining nass. You
can still go forward, it's just, you lose, | want to
make sure, you |ose, what, two units?

M5. GORDANO W |ose two units and then
the, you know, 50 percent of that square footage would
| ow, noderate inconme units that are provided in the
mai n bui | di ng.

MR ETHERLY: Ckay.

M5. G ORDANO So there would be no
requi renent for Iow, noderate incone units.

MR ETHERLY: Ckay. And then as far as
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recreation, there's no, is there, there's roof top
recreation on the pod, just for those two units that
woul d be there or there's none on that top?

M5. d CRDANO If we lost those wunits,
well, basically we're asking for two things. The pod,
the additional |evel on the pod and then the reduction
in the residential recreation space.

If we're not able to get the variance,
there would be a hardship. W woul d have to provide
some residential rec space probably inside. W could
either do it on the roof and | ose the gardens.

Also there's sone difficulties in doing
that because we wouldn't neet sonme of the m ninmm
width requirenents for the residential recreation
space on the roof, so we mght need a variance to do
t hat .

MR ETHERLY: Ckay, okay.

M5. G ORDANC That's a problem O our
other alternative would be to put the residential rec
space inside. Then we would not be able to give that
expansion area to the Sitar Center because that's the
only area Sitar can really expand into. Lynn I srael
has an existing lease, and so Sitar is limted to
taki ng whatever is left over on the first floor.

O we'd have to put it on the second floor
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in between sone residential units, which we think
would not be a desirable thing and probably woul dn't
get used.

So if we're able to get the reduction of
the residential rec space, we would be able to provide
nore residential area, instead of residential rec
space i nside.

MR ETHERLY: Ckay, okay. That answers
it. But there's no residential rec space that,
there's no residential rec space that you' re putting
on top of the pod?

MB. G ORDANO No. W're proposing to
nmake private gardens there.

MR ETHERLY: For there, okay. Thank you.
Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Anything el se? Yes.

M5. MLLER | hesitate to ask this, but
did you |l ook at the option of not building out to the
property, all the way to the property line that cones
next to the Browns?

CHAl RPERSON &Rl FFI S: But there's an
exi sting wall there now.

M5. MLLER There's an existing wall, |
know. But that's com ng down and they're rebuil ding.

CHAI RPERSON GRI FFI'S: No.
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VR. NAI NG No, the existing 1939

structure and the footings belowit stay.

M5. MLLER Oh, | see.

MR NAING There is no structural way to
build a wall any further in. This is an existing
bui I di ng.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR NAING Built in 1939. W're building
on top of it.

CHAI RPERSON GRI FFI'S:  Ckay.

VB. M LLER Ckay, thank you for
clarifying that for ne.

CHAI RPERSON (Rl FFI S: CGood. Al right,
let's nove on to Ofice of Planning's report.

M5. BROMN- ROBERTS: Good afternoon M.
Chai rman and nenbers of the Conmm ssion. | am Maxi ne
Brown- Roberts, representing the Ofice of Planning.
The subject site has a base zoning of CG2-B, and is
within the Reed Cook overlay district. The buildings
in G2-B district may be entirely for residential use
or a mxture of commercial and residential uses.

The purpose of the RC district is designed
to protect exi sting housing, provide for new
devel opnent, and encourage small scal e business

devel opnent that does not affect the residential uses.
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The overlay restricts building heights in the C2-B

District to 40 feet, and in addition, 50% of the
addi tional space should be dedicated to low to
noderate inconme residents and the criteria outlined in
section 1403.1 are net.

The Applicant has net these criteria in
the proposed mxture of resi denti al and  non-
residential uses advance and supports of the RC
overlay by providing new houses and non-residenti al
uses that will serve the local conmunity. O the 36
units, two will be dedicated to |ow to noderate income
resi dents.

The existing building has two story
par ki ng garage accessed by 17th Street in the alley to
the west of the site. The entrances have functioned
efficiently and will continue, and with the new uses

on site, pedestrian exit, access to Sitar Center, and

the condom niuns will be from separate entrances al ong
Kal orama Road, and will not conflict wth vehicular
access.

The Applicant has proposed 38 parking
spaces. 35 of the residents, and three for the ground
fl oor uses. A majority of the users of Sitar Center
will walk to the center, therefore parking should not

be a problem  Trucks and other service vehicles wl
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utilize on street parking that is available along
Kal orama Road and 17th Street.

The Sitar Center wll also be able to
utilize lifts to enable each space to park three cars
for a total of nine spaces, and wll| therefore neet
the needs of the center. The proposed residential use
wi Il not introduce any excess of noise into the area.

The conversion of the existing building to
m xed use developnent wll benefit the comunity, as
it will accommobdate residents as Esocoff funds Reed
Cook overlay, and it'd also be the home of the Sitar
Center that provides a service as well as being a
cultural center for the nei ghborhood.

Even with the additional two floors, the
general size and scale of the building will be wthin
that which is permtted in the underlying zone. The
area that exceeds the height Iimt is a small portion
of the building to the rear that wll not affect
adj acent properties.

The proposed uses on the property wll be
nore beneficial to the neighborhood as the prior
offices uses, which were closed in the evenings and
activity on the site was |imted. Regarding the
requested variance from the recreation requirenent,

the subject site is unique due the exceptiona
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situation caused by the shape of the lot, the
transformation of the building from comercial to
residential use, and the fact that a portion of the
building is being converted from comercial to
residential use.

Also, the Sitar Center has sone special
space requirenents that need to be accomobdated in the
bui l ding. These factors conbine to cause a practica
difficulty to t he Appl i cant in neeti ng t he
requirenents of the zoning regulation. Trying to neet
all of the requirements could result in a loss of the
nunber of wunits or space that is crucial to the
operations of Sitar Center.

Granting t he vari ances from t he
recreational requirenments will not inpair the intent,
purpose, and integrity of the zoning regulations. The
Appl i cant has provided sone recreational space and in
addi tion, many of the units have private terraces.

The Sitar Center has also agreed to nake
space available to residents of the condom nium or
nei ghbor hood or gani zati ons for neet i ng on a
prearranged basis, and the Adanms Mrgan Nei ghborhood
offers many opportunities for recreational enjoynent
in close proximty to the site.

The Ofice of Pl anni ng t herefore
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reconmends that the Board of Zone Adjustnent approve a
variance and a special exception requested with the
condition that the Applicant provide a covenant for
the privation of the |ow and noderate incone housing.
Thank you M. Chairnan.
CHAI RPERSON GRI FFI'S:  Thank you very nuch

Questions fromthe Board? You had one coment | was
| ooking for «clarification on. Tal ki ng about the
residential recreational space and the test to it, in
terns of the reasonabl e or exceptional conditions.

You talked about the building code
requirenents and it created sonme of the conflict.
What were you neaning there. It's on page six. The
second par agraph in.

M5. BROM- ROBERTS: I think that was
tal king about nore of having to provide the elevator
that goes to the top of the, on the roof, so that sort
of mnimzes the space there.

CHAI RPERSON  GRI FFI S: Ch, in ternms of
publ i c access.

M5. BROMN ROBERTS: Right.

CHAlI RPERSON CRI FFI S: | see. Cay. Al
right, and I'msorry if I've mssed it in all of the
ot her subm ssions, but the paragraph right above that,

there was one of the proposed users has special space
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requirenents that need to be accommodated in this
bui I di ng, and what was that referring to?

M5. BROMN ROBERTS: I think what | was
trying to get at is that the Sitar Center is not your
usual office space layout that exists right now and
they're bringing in theaters and that sort of thing.
So those sort of things--

CHAI RPERSON GRIFFI'S: | see.

M5. BROMNW ROBERTS: they need to have
space for the Kkids.

CHAlI RPERSON @RI FFI S: | see. Ckay, and
you also mnmet wth the Reed Cook Neighborhood
Associ ation, correct?

M5. BROMN RCBERTS: Yes, that's correct.

CHAl RPERSON CGRI FFI'S:  Any other questions
fromthe Board?

M5. MLLER | have a question.

CHAI RPERSON GRI FFI'S: Yes.

M5. MLLER  Procedural question. WII we
be getting a copy of the covenant regarding the |ow
i ncome and noderate income housing?

CHAI RPERSON GRI FFI'S:  (nh.

M5. M LLER That's the condition that the

M5. BROMNN- ROBERTS: | have submtted sone
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information to the Applicant and | haven't yet seen
anything, so | don't know what's the status of that at
this time.

CHAI RPERSON GRIFFIS:  Well, | think that's
an excellent point that is probably going to cone up
further on, but | would think that we would need to
see that, as it relates to fulfilling the Reed Cook
overl ay requirenents.

MR ZAl DAI N: Is that a covenant that's
recorded with the property? Is that what we're
t al ki ng about ?

M5. BROMN ROBERTS: That's correct.

MR ZAIDAIN. That's your reconmendation?

CHAl RPERSON  RI FFI S: Yes, there was
testinony speaking about the Ofice of Planning has
come up wth excellent ideas of how they could
covenant this on a condo that would nmintain and

ensure the affordability over a length of period of

tinme.

MB. d ORDANG Ri ght, on ny understandi ng
it would recorded on those two condo units. W' re
proposi ng --

CHAl RPERSON GRI FFI S: Ri ght . Maybe two
simpl e pieces --

M5. GORDANO -- two condo units. Right,
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and | was thinking that we would probably submt that
covenant as a condition to getting a building permt.

MR ZAIDAIN. Well, yes, because it seens
to me, | think in your submttal you said you' re not
sure if it's going to be one or two units.

M. @ ORDANO It's a square footage
requirenent. It's 50% of the square footage that we
get .

CHAI RPERSON Rl FFI S: Ri ght . No matter
how many units there --

M5. G ORDANO W could certainly share
with you what the Ofice of Planning suggested to us
and maybe the condition could be very specific as to
what the | anguage woul d be.

MR ZAIDAIN Right.

MB. G ORDANO It just seens a little
premature at this point to actually draft the covenant
wi t hout having an approval and --

CHAlI RPERSON (Rl FFI S: Ckay, and we're a
little bit caught, because we have often a |ot of
applications that come in and say look, we're
provi di ng affordabl e housing. VW ask them what that
is, and they say, well, whatever we can get for it,
and soneone can afford it. So --

M5. G ORDANO No, it was our intention to
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use the standards. There are very specific standards
in the Gty as to what | ow and noderate income neans.
The percentage --

CHAl RPERSON @RI FFI S: You nean the HUD
standards for incone?

M5. A ORDANO It's HUD standards.

CHAl RPERSON GRI FFI'S: Ckay, what |evel of

M5. G ORDANO It's 60% of the nedian
i nconme, is considered noderate incone.

CHAI RPERSON CGRI FFI S: So you're hitting
that | ower conmunity of noderate incone.

M5. G ORDANO Probably so.

CHAl RPERSON GRIFFI'S:  (kay, that's all. |1
thi nk sonme idea of what we're tal ki ng about.

M5. G ORDANO.  Ckay.

CHAI RPERSON  GRI FFI S: This aninmal of
af f or dabl e- -

M5. G ORDANGC R ght.

CHAI RPERSON (Rl FFI S: -- housing is very
undef i ned.

M5. MTTEN. M. Chai rman?
CHAI RPERSON GRI FFI S: Yes? |'m sorry, go
ahead Ms. Mtten.

M5. M TTEN On the subject, you know,
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there's a concern that this restriction should survive
over a period of tine.

IVB. G ORDANO That's the covenant
| anguage that we're tal king about.

M5. MTTEN. And | understand that, and we
a sort of lengthy discussion on this subject because
we had an anenity in a PUD, that was proffered that
was very simlar to this, and the Ofice of Planning
worked with the Applicant to involve DHCD, because if
you have a covenant that the two parties that are
transacting business don't have any interest in
fulfilling, then you need an outside third party to
really give it sonme teeth.

And, | believe we've acconplished that in
t he 5401 Western Avenue, Planned Unit Devel opnent, and
that's the kind of a condition that | would like to
see adopted for this type of special exception relief
because in the future, soneone who had purchased the
building as an affordable, or purchased a unit as an
af fordabl e unit, and has the opportunity to sell it to
sonmebody as a non-affordable unit, who's going to be
calling the cops? You know, no one.

CHAI RPERSON GRIFFI'S: R ght.

M5. MTTEN. It's not in their interest to

do that.
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CHAI RPERSON GRI FFI S: But it al so seens to

fulfill a larger principle of what affordable housing
is is getting an incone |level into the housing narket
and enable themto nove on.

M. G ORDANO  Right.

CHAI RPERSON GRI FFI'S:  As opposed to novi ng
sonmeone in and saying this is what happens --

MB. G ORDANO Wiat we'd envision was a
split of the windfall, would be between the proceeds,
the profit would be shared, 50-50 by the individual
that sells the unit and then the housing trust fund.

CHAI RPERSON GRI FFI 'S Got you.

M5. GORDANO So it's not a huge wi ndfall
but the person is, you know, there not getting a
rental unit. They're getting an opportunity --

CHAl RPERSON GRI FFI'S: R ght. Exactly.

M5. GORDANO -- to build some equity and
to you know, liquidate some of that equity in the
future.

CHAI RPERSON GRIFFI'S:  And you said --

M. M TTEN Vell, that's a different
provision, actually, then, that's a different --

M5. G ORDANO And that's what we had
di scussed with the Reed Cook Nei ghborhood Associ ation

as wel | .
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CHAI RPERSON GRI FFI S: I think you have to

have sonething |ike that --

M5. MTTEN That doesn't preserve. I
believe that's not --

M5. G ORDANO But there would be a
l[imtation on the sale.

M5. MTTEN. Can | just finish ny thought?

M5. GORDANO |'msorry.

M5. MTTEN | don't' Dbelieve that's
consistent with the intent of the Reed Cook overl ay,
which is preserve affordable housing in this |ocation.
So, well, you can submt it, and we can take a | ook
at it.

M5. G ORDANO  kay.

M5. M TTEN But, | nmean, | would be
advocated for sonething that approxi mates what we had
used in the previous PUD, as neeting the full intent
of the overl ay.

MB. d ORDANO Ckay, the bottom line is
that when we net wth the Reed Cook Neighborhood
Associ ation, we discussed different ways of achieving
this. W said to them really, you know, this is kind
of where we think it should be, but you know, it's
really up to the Board, and you know, we're just a

vehicle here, and iif the Board has a different
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provision, that's fine.

W didn't want to get hung up on that

aspect holding up the rest of it, so we are flexible.
W' || propose what we think is appropriate and then
t he Board can deci de.

CHAI RPERSON GRIFFIS: That's taking a big
risk. Ckay.

MR ETHERLY: M. Chair, one final
guestion for Ofice of Planning. Back on the specia
exception for the height requirenent, the Ofice of
Planning notes in it's report, at page one, at the
bottom that when you look to the south and the west
of the subject site, predomnately |ooking at two and
three story town hones.

Dd the Ofice of Planning take a | ook at
what the inpact would be of the additional height on
the pod as it related to the rear of those town hones
that, from the overhead photograph would be those
properties that front Ontario Road N W

M5. BROMWN- ROBERTS: Yes, on the site visit
out there and | tried to envision, you know, what
would the inpact of having the buildings there, and
when | | ooked at it, at the tine of the day that | was
out there, | don't think that that would be bl ocking

the light comng into that area.
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CHAI RPERSON Rl FFI S: Vell, it's to the

north of all those town houses isn't it?

M5. BROMN ROBERTS: Right.

CHAI RPERSON GRIFFI'S:  So the sun's behind
t hat buil di ng. Is that correct? The sun is below
bui I di ng.

M5. BROMWN- ROBERTS: The sun's below the
bui I di ng.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. BROMN ROBERTS: Right.

CHAI RPERSON (RIFFI'S:  The sun is going to
run like this.

M5. BROMW ROBERTS: Right, | really didn't
think it would have an inpact.

MR  ETHERLY: Vell, | appreciate the
Chair's famliarity wwth the novenents of the sun.

CHAl RPERSON GRIFFI'S:  Well, |I'mjust going
fromthe north on the site draw ng.

MR ETHERLY: That's all. | don't nmean to
make light of it, but | just wanted to get a sense. |
nean clearly, it's going to occur to you to take a
| ook at the inpact.

M5. BROMN ROBERTS: Ri ght . It was a
concern of ours, soO --

MR ETHERLY: Ckay, but there was nothing
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that raised significant concern to the Ofice of

Pl anni ng.

M5. BROMN ROBERTS:  No.

MR ETHERLY: Thank you. Thank you M.
Chai r.

M5. BROMN ROBERTS:  Your wel cone.

CHAlI RPERSON GRI FFI S: M/ pleasure. (Ckay,
now lets go on to the -- Ch, |I'm sorry. Does the

Applicant have any questions of Ofice Planning? Does
the party in opposition have any cross exam nation of
Ofice of Planning? Do you have the Ofice of
Pl anning' s report?

I"'msorry. | should have gotten that out
to you before they gave it. Do we happen to have an
extra copy right up here, and M. More, can you
provide that? She actually, has gone through the
entire report, so | think you understand and heard al
of the issues that are in this, but it's well worth
taking a nonment and | ooking at that.

There's al so an excel | ent aeri al
phot ograph, and then attached, | believe attached to
that one also is the type of parking lifts that are
being proposed, which |I'm not sure they have any
bearing on what we're  doing, but absol utely

i nteresting.
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Let's go on to then ANC 1C which was

recommendi ng approving Exhibit Nunber 25 and a report
was tinely filed. Is the ANC representative here
t oday? Is there a Reed Cook overlay district
representative here today? 1In which case, do you want
to just highlight any significant itens nentioned?

MR ETHERLY: No, I'IlIl just highlight once
again, M. Chair. At Exhibit 25, a May 6, 2003 letter
from the Advisory Neighborhood Conmm ssion 1C A
public neeting was held on Wdnesday, April 2, 2003,
of which notice was duly and properly given. Ei ght
menbers were present at the tine the vote was taken,
thus constituting a quorum and resol ution was adopted
in support of the proposed project, and | believe --
let me see where the vote was reflected.

The proposed resolution of support of the
project was adopted by a vote of seven to zero wth
one abstention, M. Chair.

CHAlI RPERSON GRI FFI'S:  Thank you.

MR ETHERLY: And that conmmunication was
signed by Al an Roth, Chairperson ANC 1-C.

CHAI RPERSON GRI FFI S: Ms. G ordano, did
you neet with the Reed Cook Association? You did. |
nean, | know you've nentioned that. The direct

guestion, we don't have any subm ssion fromthem |Is
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t hat your under st andi ng.

M5. GORDANO Yes, I'mjust going to |et
M. Naing. | think we nmet with them on severa
occasi ons.

CHAI RPERSON (Rl FFI S: Ckay, | don't want
to take a ot of tinme with this.

M. G ORDANO W were actually not
present when they voted. W net them a nunber of time
bef orehand, but it was our understanding that there
was e-mail that they confirmed that it was unani nously
voted on, and | think they communicated that directly
to OP.

M5. BROMN ROBERTS: That's correct. They
did give ne call to |let me know they did vote, yes.

CHAl RPERSON  CRI FFI S: W don't have
anything in witing from that, but | just wanted to
clear that up. Ckay, that being said, let's nove on
then. |Is anyone here to give testinony in support of
the application today, testinmony in that support of

Application 17009?

If not, lets go to the parties in
opposi tion, the Browns. This would be vyour
opportunity now, to present your case. If you

woul dn't m nd com ng forward.

M5. BROMN: kay, | wasn't -- | didn't
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understand that he said he had the permssion to
i ncrease because we never got any information or
anything like that to let anyone know that it would
bl ock ne in. No air will blow through ny back or
front entrance if he cones there to his property line.

When | first saw the buil ding comng up, |
thought it would start at the alley and go north to
Kal orama Road, because before when they tried to do
this, this is all they wuld allow them to do. You
know, to use that building down there, not right there
at ny house.

The conpany before was given permssion to
put the parking lot there, and it was a certain size,
but when this conpany cane along, they extended it,
whi ch nmeans that the exhaust funme would also enter ny
house, because it did |ast year through the w ndows or
what ever .

To ne it's unhealthy, what they want to
do, only because |I'm concerned about the airflow and
the air quality surrounding ny house. That's what |
wanted to say.

MR BROM: See, because when this
building goes up, it takes away so many doors and
wi ndows from the house. It takes away the back exit.

M/ understanding with that, we were comng here to
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fight that.

CHAI RPERSON GRI FFI'S: Yes.

MR BROM: | didn't know that they could
just get permssion just to go up and bl ock ny doors,
and bl ock ny wi ndows in, without even talking to ne.

CHAI RPERSON GRI FFI'S: Yes.

M5. BROMN: O sending us a notice.

VMR, BROMN He's explaining to you that
the views and the gardens that he's trying to give
these people his roof, but he's taking away from ne,
and everybody else in the neighborhood to give it to
them and | don't think it's fair.

M5. BROM: And that's the hone zone
that's facing that building as well.

MR BROM:  There's a house on the other
side of the street, when he go up three stories, he's,
right now fromhalf ny window, | could |ook over this
roof and down the street. If he builds it up, | wll
only have a view of a wall.

CHAlI RPERSON QR FFI S: What ' s your
estimation? Where on your house does the existing
wall lie? | nean, just describe it to. |If you go out
your second fl oor w ndow?

MR BROMNN: If you go up the steps,

there's a wi ndow here --
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CHAI RPERSON GRI FFI S: Hal fway in between

first and second.

MR BROMN: Hal fway in between, and then
you go hal fway in between that one and that one at top
right there, which you can see the corner of. The
wi ndow s going to be gone.

M5. BROMN:. First floor and second floor.

M5. BAILEY: M. Brown?

CHAI RPERSON GRI FFI S: Can you be under
m cr ophone?

MR BROM:  That window will face a wall
so you can no longer |ook down the street. If you
| ook down the street, you can only see the wall if
there's that building com ng up.

MR ZAIDAIN |Is the entrance or whatever
it is that's on the angled part of your building, is
that the back door or the front door or what?

M5. BROMN. That's the front.

MR BROM: That's the front door.

VMB. BROM The back entrance go into a
little space, but they still build that building next
to ne.

MR ZAl DAl N: There's not a door that
faces 19t h?

MR BROMN: 17th Street?
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MR ZAIDAIN O 17th.

MR BROM: Yes, well, the entrance is on
17th Street, but it comes out and cones in.

M5. BROMN: A triangle.x

MR BROM: It's like a --

M5. BROMN:. It's like a angle. It's like
a triangle that you walk into, and that's where the
W ndow i s.

CHAI RPERSON (Rl FFI S: Wat's the -- you
say there's a wndow md-floor, which is off the
stairway. R ght?

MR BROM:  Yes.

CHAI RPERSON  QRI FFI S: On the |anding.
Now, what's the one above that.

MR BROM: This is a roomhere --

CHAl RPERSON GRI FFI'S:  What roon?

MR BROMWN: -- and there's a window It's
a bedroom and it's the wi ndow right below this one.

CHAI RPERSON GRIFFI'S:  -- stop right before
t he bedr oonf?

MR BROM: No, this wall is going up to
here. This window is going to be no good anynore
So when they're below here, it's going to be no good
anynore, when they build that wall.

M5. BROMN: Wiich is the first floor and
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the second fl oor. The building that exists already
closed in ny back entrance, half of the dining room
wi ndow and the basenment. So, that's this part you see
her e. From 2316 14th Street, just blocked ne right
into a angle, so | have a strip about this w de going
straight up for airflow or whatever.

CHAlI RPERSON GRI FFI S: Yes. That's okay,
we have your photograph.

M5. BROM: They have copies of it.

CHAI RPERSON CGRI FFI S: Those are the ones
that are attached to your application. Correct?

M5. BROMN:  Yes.

MR BROM:  Yes.

M5. BROMN: Yes, and we're al so concerned
about the traffic going in and out the garage space
too, which is right next to ny entrance. The parKking
in the rear before, because it was commercial, we just
had that in the norning and at five in the evening,
but the exhaust fumes still seeped through our house
or through the w ndows.

You know, wth those two parking garages
back there, and when the other conpany got perm ssion
to do that, we was noticed about that anyway, but they
took into consideration to give us a easeway, SO We

had a exit through our rear as well.
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But now with they increased it, since he
has been there, and has blocked in 2316, 2314, and
2312, we have no exit at all, because he just backed
it up because it was at his property line. So, it's
just bl ocked us in.

CHAl RPERSON  CGRI FFI S: You nean the
previous owner allowed you to cross onto his property
to gain access to the public alley?

M5. BROMN:  Yes, they gave us an easeway,
because at first he wanted to extend it all the way,
it's like an easenent.

CHAI RPERSON GRI FFI S: Is there sonething
recor ded?

M5. BROMWN. | don't know

CHAlI RPERSON GRI FFI S: That they gave you
per m ssi on?

M5. BROMN. --because first he had it out
i ke that and then when the nei ghbors conpl ai ned about
it, he took it down and pulled it back in.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. BROMN: He pulled that in,

CHAlI RPERSON GRI FFI S: So you don't have
any real access to the alley.

M5. BROM | don't have anything for

t hat .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

214
CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BROMWN But |I'm sure it should be
sonmewher e recorded or whatever.

CHAl RPERSON GRIFFI'S:  You think there was
a recorded easenent?

M5. BROAW: |'mthinking there was because
otherwise, | don't understand why he agreed to do it,
because he had it out, extended it out just like this
conpany have, and then he took it down.

CHAl RPERSON Rl FFI S: Could have been a

ni ce guy.

M5. BROM Ckay. Ckay, 1'Il agree with
you there.

CHAI RPERSON GRIFFIS: | think it's --

M5. BROMN: | don't know, you know.

CHAI RPERSON GRIFFIS:  -- if it's sonething

fairly substantial, that if it was recorded as an
easement on the deed or however it's done, these
| awyers know that. | think they ought to look at it.

M5. BROMN: Yes, because we have no exit
at all nowto the alley.

CHAI RPERSON GRI FFI S: | f there's an
easenent, that's not an issue for us. That's not our
jurisdiction, but it would not be allowed to be built

on. Qoviously it would be recorded right of way or
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however they define it, and so the building woul dn't
go to that, and so | think the Applicant wll
obviously look into that and ensure that that is or
isn"t the case. GCkay. Wat else do you want to bring
to our attention.

M5. BROAWWN Ckay, it's just that it affect
the lighting, the light that flows. Like | said, and
the airflow to ny house.

CHAI RPERSON GRI FFI S: Is currently, the
wal | enclosure that runs across the rear portion of
your property, is that open to the cars and to the
garage? |Is there? | nean --

M5. BROM That's the rooftop right
there. The opening is down here at the end is where
the parking is back here.

CHAI RPERSON GRI FFI'S: Yes.

M5. BROM: But this is the building.
This is his building here, 17th and Kal orama cones
right here, and this is the house next door to ne
which is 2314 which closes ne in, to give ne that.
But this building was built l|ike that so the airflow
woul d cone in.

That's why it was that height. The codes
before. They just took it up to a certain height and

that was it, to allowthat airflow to that building.
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CHAI RPERSON Rl FFI S: Is the garage |evel

open to the adjacent properties? Yes it is, and it's
defined by you can just give ne yes or no's and |'I|
put you on the record. |It's defined by just piers and
the bay is open. Yes? Just say yes or no and |'l|
get to you. Just conme up then. Here uncut this is

goi ng to be easy.

MR NAI NG It's a tw |evel parking
gar age.

CHAI RPERSON GRI FFI'S:  Ckay.

MR NAING The lower level is covered by
the second |evel. The second level is open to the
air, but the pod will be built above the second |evel,

but it will only be --

CHAI RPERSON  RI FFI S: No, | understand
that. So, the first level is what?

MR NAI NG It's open to the air, but it
has a roof.

CHAI RPERSON CGRIFFIS:  No, | know, | know.
| just, | want the wall, the vertical wall on the
adj acent properties.

MR NAING It's open. You just have your
piers, the bays are totally open.

MR NAING Correct.

CHAI RPERSON @RI FFI S: Much |ike your
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el evati on on Kal orama Road.

MR NAING Correct.

CHAlI RPERSON GRI FFI S: Ckay. Ckay, what
el se?

M5. BROMWN: |I'mreally concerned about the
air quality too.

CHAI RPERSON GRIFFI'S:  Air quality.

V5. BROM But he said he already had
permssion to -- you know, | thought | was fighting
that as well, you know, with the garage and the funes
from the cars comng in seeping into our house and
stuff.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. BROM: And another thing | wanted to
tell the Board too is that a few people got the notice
about the zoning hearing. Wen canvased the
nei ghbor hood - -

CHAI RPERSON GRI FFI'S: Yes.

M5. BROM: -- to ask them about them
they said no one had received this notice that | got
in the mail.

CHAI RPERSON GRIFFI'S: D d you notice the -

M5. BROM: So what | did, | copied them

and gave, you know, passed them out, but | just was
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able to do it, you know, |ast week.

CHAlI RPERSON GRI FFI S: Did you notice the
bi g orange sign pasted to the buil di ng?

MR BROMN It's kind of behind a
dunpster, you can't really see it.

CHAI RPERSON GRI FFI'S: Your mic needs to be
on.

MR BROM: It's kind of hidden behind a
dunpster, you can't see it wunless you walk on the
sidewal k, which they have a fence to appear that the
sidewal k is closed. You really cant see it from the
street unless you wal k around the dunpster.

M5. BROMN: So you' re thinking no.

CHAl RPERSON  GRI FFI S: Ckay, but you
received in the mail --

M5. BROMN:  Yes.

CHAI RPERSON &R FFI S: -- your
notification.

M5. BROM: And another conplaint they
have because of the hearing tinme, they were saying
they couldn't get off from work, but I was told this
is the way it's done anyway. That's this is when the
hearing is.

CHAI RPERSON GRI FFI S: Yeah, so, we take

off work to be here, frankly. Let's | ook at, okay,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

219

anyt hi ng el se?

M5. BROMN: Il would like to know the
hei ght of the building now, to the point to where it
is now. Wat is the height?

CHAI RPERSON (Rl FFI S: The height of the
bui I ding as cal culated for the zoning regul ati on?

M5. BROMWN: No the one, as it exists now.

CHAI RPERSON (Rl FFI S: . What is it? |

got to have you on a mc if you're going to say

somet hi ng.

MR NAI NG It's approximately 17 feet
high at that point. |It's about here.

CHAI RPERSON GRIFFI'S: | see.

M5. BROAWN.  And so when you go up, are you
going to the height of ny building, or are you com ng
below this building here, this w ndow here? Are you

going to let this wi ndow stay?

MR NAI NG The wi ndow does not get
touched because the window is on the side wall, but
t he wi ndow does go up higher than that, yes. It goes

up to 40 feet.
M5. BROMN: 40 feet.
MR NAING Correct.
M5. BROMN: From 17 feet to 40 feet?

MR NAI NG No, 40 feet from the -- so
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anot her, roughly another 13 feet.

MR ETHERLY: If I may, M. Chairmn, |
think --

M5. BROMN:  Anot her 23 feet.

MR ETHERLY: | think that the difficulty
that you're hearing from us is, as you heard in the
testinony, there's a certain height that the Applicant
can go to as a matter of right.

M5. BROMN:  Ckay.

MR ETHERLY: And | understand that it
creates, it further conpounds a difficult situation
for you, given how your building is situated in
relationship to the subject property, but | think
there's alnpbst close to nothing that we can do about
that, because the Applicant is within their right to
take the buil ding up.

Now one of the things that is of interest
to nme from your party application is, and 1I'm
referencing in particular, the submssion that was
provided by you M. Brown, and |I'm sure that it
applies to both of you, and that is, you do speak
about the inpact of the parking garage, of that
portion of the building as it relates to your ability
to enjoy your property, so to speak.

M5. BROMN: R ght.
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MR ETHERLY: And what is before the Board

is a request to increase the height for that portion
of the property. Now, as it relates to, as that pod
portion of that property, or the garage portion of the
property relates to your property, the w ndows that
are just barely visible on the photo illustration that
was provided by the Applicant, from those w ndows, can
you also see the parking structure of the subject
property as well?

M5. BROM: W can see his parking |lot.
W can see that parking | ot down bel ow.

MR BROM: Right here there's a back
porch that's not up now, but you know, if he built
this up, all of this field will be gone now.

M5. BROMW.  Fromour library |ooking over,
I won't see anything but his wall.

MR ETHERLY: So as far as your property,
once again, at 2316 17th Street, you have a back porch
whi ch faces in the direction of --

MR, BROMN. The garage.

MR ETHERLY: -- the garage structure.

MR BROMN:  Yes.

M5. BROMN:  Yes.

MR ETHERLY: kay, so presently, what's
your view now, as it currently exists. You can see

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the --

M5. BROM: You can see t
all --

MR BROM: W have all
here now.

MR ETHERLY: Ckay, okay,

belief that based on what you' ve hear
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he cathedral on

this view right

and it's vyour

d, and based on

what you've seen of the plans, that if the additional

hei ght goes up, on that portion of the property, you

woul d | ose that view.

M5. BROM: Yes, |'m goi
vi ew when he pulls this up.

MR ETHERLY: Ckay.

M5. BROMN: | think so.

MR ETHERLY: Thank you.
Chai r man.

CHAI RPERSON CGRI FFI S: Doe
have any cross exam nation? Very well
much. W appreciate this.

MR, BROMW:  Thank you M.

you Boar d.

ng to use that

Thank you M.

s the Applicant

, thank you very

Chai rman. Thank

CHAl RPERSON R FFI S: Let's nove on then

to closing remarks, rebuttal, w tnesses.

M5, d ORDANO ['"m sorry,

W just had a few rebuttal coments.
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you speak to whether or not you ve attenpted to
contact the abutting property owner?
MR NAING Yes, | have tried to speak to

Ms. Brown, by coincidence it turns out that | nmet one

of her sons. | don't think this one, but another son
on a job and | asked whether we could speak and
anyway, what | would have explained to her is the

matter of right structure above the parking garage
woul d bl ock that view

The additi onal hei ght would nmake no
difference as far as the view that she's discussing.
So the matter of right project that we were planning
to build would block that view There's no question
about it, because she is only -- the parking deck,
second floor parking deck is the sane |evel as her
main level and so the structure is about 17 feet
above.

W're going up to forty feet as a matter
of right, so since that forty feet would be higher
than her town house, that Cathedral view would have
been blocked by that forty feet. There would be no
difference between the forty and the fifty feet, as
far as that view is concerned.

Secondly, there is no easenent. M chael

M nkof f sold the property to ne. W have a conpletely
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clean title. There is no easenent on record.
Thirdly, even if Mchael M nkoff gave an easenent, her
land is bl ocked by the existing building masonry wal |,
and the neighbor's yard, which a new fence went up.

So, she has literally like four inches of
open space. Just enough to peak in between the
nei ghbors yard and where our structure ends, before
the parking garage begins. So there is a tiny little
gap that's exposed to the parking garage, no nore than
si x inches.

The garage sort of begins where her rear
yard ends, so her rear yard is conpletely |ocked off
by the side of this existing building. So the view
she's tal king about from her back w ndow is over her
fence into this narrow space, and that will be bl ocked
by the matter of right parking structure.

CHAl RPERSON GRI FFI'S:  Ckay.

MB. d ORDANO M. Esocoff, do you have
anything to add to that?

MR ESOCOFF: Yes, | mean, | guess |I'm
synpathetic to what the Browns have to say but,
there's is a mdlocked town house which has benefitted
by soneone not building up there all these years, but
now the City's flourishing again and people want to do

build up their properties wthin the zoning
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regulations and so a direct view to the north is
bl ocked from that w ndow, but it's not conpletely
bl ocked.

There still is an oblique view out to the
street. They have a full exposure along the street on
the front of their house, and so that is an additiona
window in a corner condition, or on a stairwel
 anding, which is not a -- it's nice, but it's not an
essential characteristic of it.

It's certainly not the question raised in
this case, because it's a matter of right condition
So, it's nice that they've had a corner w ndow al
these years, but they still would have front w ndows
along the street for that same location. That was one
thing, and as R chard pointed out, the additional
hei ght we're here discussing today is well above what
will already block that particular view

And | guess I've lived in apartnents on
the back of buildings, and 1'd like it if there were
no buildings around ne, but that's sort of a condition
your faced with sonetines. And the other thing I'd
say is that the new structure, whether matter of right
or higher, is located north of their property so
there's no shadows cast on their property by a

building in that situation.
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So there will be light and air, but there
just won't be, and there wont be shadows from southern
i ght being now bl ocked by northern property. And the
last thing 1'd add is I think it's ny experience that
the same nunber of parking spaces that exist now are
pretty much what we'll need in the future, and that
residential parking in neighborhoods Iike this, where
people nove into towmn to walk to work are actually
| ess active and have less traffic than a commerci al
lot, where people are comng and going to visit an
office, or arriving in the norning around nine and
then |l eaving at the end of the day.

A lot of residents sinply store their cars

when they live in the city and they don't all rush off

to work at the sanme tine. So, I'mnot sure that there
will be any increase in vehicular activity on the
site.

MR NAING One year ago, the building was
100% occupied commercial office building wth a
parking garage that was completely full. That sane
par ki ng garage exists today and will be occupied by 36
residential wunits with cars that probably get used
nore |ikely on weekends than any other tine.

CHAlI RPERSON GRI FFI S: Ri ght . Ckay, and

there are statenents to that fact in the witten
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subm ssion, and | appreciate it. | think it is a good
conparison to look at a commercial parking structure
in a residential parking area.

MR NAI NG There is also Lynn Israel's
space separates the parking driveway from the Browns
resi dence. So there is a commercial structure and a
conmer ci al space occupied, that is between the Brown's
house and the driveway. So it is not imediately
adj acent to the Brown house.

As a matter of fact, Lynn Israel has an
entrance that's between the Brown house and the
par ki ng garage entrance.

CHAI RPERSON GRIFFIS: On the first floor?

MR NAI NG On the second floor. Ri ght
next to the entrance of the Brown's.

CHAI RPERSON (Rl FFI S: | see. Oh, | see
what you' re sayi ng.

MR NAI NG So they are not inmmediately
adj acent to the driveway, as Ms. Brown has --

CHAl RPERSON GRI FFI'S:  But there's no risk,
but you're not putting any w ndow right on that wall,
right in that foyer as you conme into Israel's.

MR ESOCOFF: It's a private wall.

MR NAING It's a private wall, we're not

al l owed to.
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CHAI RPERSON (Rl FFI S: VWll, you d take a

risk if you do it, but you can certainly do it. Ckay.
Very well. Anything el se?

M5. G ORDANO |'ve asked Rhonda Buckl ey
to join us at the table. She's the Executive Director
for the Sitar Center, and | think there was a question
from the Board to the Ofice of Planning about what
t he special use requirenent was for that space?

CHAl RPERSON GRI FFI'S:  Yes, that was m ne.

M5. G ORDANO  kay.

CHAI RPERSON (R FFI S: W don't need
anything further on that.

M5. G ORDANO  Ckay.

CHAI RPERSON GRIFFI'S: | just want to know
what they're referring to. GCkay. Anything else? |I'm
sorry. Anything else?

M5. G ORDANO No, thank you.

CHAlI RPERSON GRI FFI S: Very well. Thank
you very much. Ckay, | would recommend that we just
set this for a quick decision making, or rather set
this schedul e quickly for a decision making.

And then we just ask for subm ssions. I
don't think we need full blown findings and
concl usi ons, but rather maybe summations of facts from

both the Applicant and the party in opposition. I's
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that anenable to the Board? Everyone, yes?

M5. MLLER That includes the information
about the covenant?

CHAI RPERSON  GRI FFI S: Yes, right. "' m
adding on to the things that we're going to submt.
But rather than laying out the full findings of fact
and conclusions of law. Ckay. Yes, sir.

MR ETHERLY: It mght also be helpful,
fromthe party Applicant and | want to be real clear
about this request because it doesn't need to be a big
producti on.

I know you canme prepared with your video.

What might be helpful is to the extent you want to
provide in pictures that kind of further illustrate
the relationship of the subject property to your
property, in particular as it relates to the rear, the
rear view or vista of the garage area, as well as kind
of, 1'd like a better sense of the relationship of

your front to the side of the subject property.

That m ght be helpful. It doesn't have to
be a zillion pictures. 1t doesn't have to be --
CHAI RPERSON GRIFFIS:  Well, let's be rea

clear. Take a picture fromacross the street of their
full elevation. Gve us the, where the building is

next toit.
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And I'"'mglad M. Etherly brought it up, |

was going to get to this. | wanted to get to actual
subm ssion and then I'lIl get into the details.

You nentioned a video, and the only issue
why | kind of noved along quickly with it is, no, not
time. Listen, every case will take as rmuch time as it
needs.

I['m not going to cut anybody off. |
you're going to submt a piece of evidence, | need 20
copies. And we run into this a lot that people cone
in with one video.

If | get the video then these guys don't
see it and the Applicant doesn't get to see it and
you know, | never return ny videos to ny l|ocal video
store, so it just gets to be problematic.

So if you want us to look at the video
before we deliberate on this, you'll need to provide
20 copies just |ike evidence subm ssion.

It maybe nmuch nore strong, in what M.
Etherly S tal ki ng about , phot ogr aphs, stil
phot ographs that's easily copied and obviously the
contracts can be visible enough. Now, let nme, 1"l
junp then to ny end and then I'Il let you know when
it's all submtted.

Al this information, anything that you
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provide us into the Ofice of Zoning, also needs to be
served on the Applicant. Before you leave, if you
don't already have it, you need to know where you
serve things.

Then you will have to do that. |If we cone
into deliberation and it hasn't been done, there are
huge problens with that.

Clearly, we're going to have certain
subm ssions that are going to go, and you're going to
be served also. They're going to go back and forth.

W may have sone response tine on sone of
t hese subm ssions, | don't know yet. But we'll get to
t hat . So with, let's, M. Bailey, if you wouldn't
mnd listing again what we're asking for in terns of
subm ssions, and then let's go to the dates when
t hey' re due.

M5.  BAI LEY: The findings of fact,
phot ographs, as appropriate, and a copy of the
covenant that the Applicant intends to enter into.
Those are the three itens that | have, M. Chairnman.

CHAl RPERSON GRI FFI'S: Good, thank you. |
say we set this for June 3rd?

MS. BAILEY: Yes, sir.

CHAI RPERSON R FFI S: As part of our

del i berations. Yes?
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M. d ORDANG Does the Board want us to

take a look at alternative covenants, |like the 5410

Wstern Avenue case or --

M5. MTTEN That's what | would be
aski ng.

M5. G ORDANO  Ckay.

M. MTTEN. But |'mjust --

MB. d ORDANO So we could even provide
nore than one alternative. But, | nean it's a

phi | osophi cal issue and we just, you know, we don't
want to hang up the case on that.
CHAI RPERSON GRI FFI S: If you want to do,

| ook, you can take a rifle shot or you can do a

shot gun.

M5. 3 ORDANO Ckay, all right.

CHAl RPERSON GRIFFI'S: But, let ne say, the
only two things | think are inportant, well the

critical piece we all agree on is that the affordable
units, one, are an inportant, it 1is an inportant
aspect, it's inportant to nmake any urban area m xed
i ncone and di verse.

Now, there's going to be a difference,
clearly evidenced on the Board already, in the fact of
you, you design things for the units, the square

footage or do you design things for people.
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And so if you design things for the units,
it's going to be how do you rmaintain those units at an
af fordabl e | evel forever, or you |ook at an affordable
unit as introducing a person into the ownership world.

So those are the two types of options.

M5. G ORDANO Ckay. Al right. Then |
just want to also put on the record that we would be
very willing to neet with the neighbors and we wl
attenpt to neet with them about inproving the wall
adj acent to them

CHAI RPERSON (Rl FFI S: | think that's an
excel lent --

M5. d ORDANO So hopefully they' Il talk
to us about that.

CHAI RPERSON (Rl FFI S: | think that's an
excellent submssion to think about, and also if
there's screening, you know, availability for that
wal | if that's, | don't know all the details of that
and that's not where, you know, we can actually get
into.

But perhaps that's a discussion that's
worth having. Even if it's a green wall and sone ivy
or sonmething. And the Reed Cook Association may want
to weigh in as they wote the overlay and have the

affordable housing aspect in to what they were
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actual ly intendi ng.

kay. Yes. W're at the petition on the
3rd, which would put submission until, M. Bailey?

M5. BAI LEY: May 23rd, M. Chairman, to
give as much tinme as possible. And then responses
woul d be due the 28th. Cynthia? Ms. Brown, did you
understand? My 23rd to file the information that you
woul d like for the Board to have.

And then you can respond to anything that
is filed in the record by the 28th of My.

CHAI RPERSON GRIFFIS:  So basically on the
23rd you are going to receive everything that they've,
they're putting into the record, and they're going to
recei ve everything that you put into the record.

And then we give you another couple of
days to do brief submssions responding to what
they've put in. The vi deo. In terns of the
subm ssions, Ms. Bailey, is that also the requirenent
for the final subm ssions that counts?

V5. BAI LEY: It's preferable M. Chairman
to have --

CHAl RPERSON GRIFFI'S:  (kay, that is it. |
don't care with that aspect of it. But, yes, | would,
that woul d be the nunber that you need to submt in.

Ckay, everyone clear? Clear on dates?
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Current subm ssions and what's happening? Applicant
al so? Excellent. Yes.

M5. GORDANO | just want to add one nore
thing for the record. | spoke to the owner once and
that was in reference to himpurchasing ny property.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. GORDANO | haven't been able to get
in touch with himsince. And that entrance that he's
talking about for the Israel Ofice, is just wde
enough for door space to go in.

CHAl RPERSON GRI FFI'S:  kay.

M. G ORDANG That's what's bl ocking
that, and the driveway.

CHAI RPERSON GRI FFI'S:  CGood.

M5. G ORDANG But | have pictures of
t hat .

CHAI RPERSON @RI FFI S: That's excellent.
That will be part of the subm ssion. Just to be

formal Ms. Brown, of course we have procedures and
ti mes and everyt hi ng.

W do that because this is somewhat of a
quasi-judicial proceeding, so now | have to ask
whet her the Applicant has any cross exam nation of the
testinmony that you've just heard.

Not seeing any, if they have any rebuttal
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testinony of further <closing remarks that becane
evi dence out of that testinony. I[f not, | think we
can nove on.

W wll hear from all of you before the
third and we will set this for decision, as | said, on
June 3rd. On June 3rd, it's our public neeting.
There is no further testinony or personal requirenments
to be here in person.

It is deliberation of the Board, by the
Board, and we'll make a decision at that point. So
you're welcone to be  here, but there is no
participatory timng for that.

CGood, thank you all very much. Appreciate
you wal king us through this conplex and interesting
project and hope you all enjoy the day.

Let's be prepared and get ready to call
the case, but let's take five mnutes and let the two
Appl i cants nove in now.

(Wher eupon, the foregoing matter
went off the record at 3:26 p.m
and went back on the record at
3:45 p.m)

CHAI RPERSON GRI FFI S: Ckay. Let's resune
and we can call our next case in the afternoon.

M5. BAILEY: This is an appeal, M.
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Chairman, and nenbers of the Board, and it's of the
Kuri Brothers, Inc., Nunber 16947.

And it's pursuant 11 DCVR 3100 and 3101,
from the admnistrative decision of J. Gegory Love,
Adm ni strator of Bui | di ng and Land Regul ati on
Adm ni stration, Department of Consumer and Regul atory
Affairs, for al | egedl vy, illegally revoking the
issuance of the Certificate of GQccupancy Nunber
B00181657, for an autonobile service center in the G
3-A District of premses 4221 Connecticut Avenue,
N. W, Square 2051, Lot 5.

M. Chairman, all of the wtnesses have
been sworn in and this is a continuation of a case
There's no one, no new person to be sworn in this
afternoon and there is a request.

There is a notion, M. Chairman, from ANC

3-F, prior to the beginning of the case this

af t er noon.

CHAI RPERSON GRI FFI S: CGood. Thank vyou
very much, M. Bailey, | appreciate that. (%%
understanding is this. W' |l take up the notion
first. I have notes that indicate that «cross
exam nation of Ms. Perry wll continue, because that

was not conpleted, if I'mcorrect.

Then we would go to, | believe the
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Appel l ee was going to finish the |ast pieces, and then
the Appellant's case, Intervenor's case, then we'l|l
have the rebuttal and closing remarks by the Applicant
or correct, the Appellant.

MR BARDIN:. M. Chairnman.

CHAI RPERSON GRI FFI'S: Yes.

MR BARDI N W'd like to ask you to,
instead of that, to go back to the regular order. And
the regular order, as you know, is Appellant first,
that's Kuri Brothers.

Appel | ee, second, that's the governnent,
DCRA. ANC third, that's the government ANC Branch and
I ntervenor fourth.

The reason we took the other order when we
met April 8th, let me remnd you, was a problem of
peopl e bei ng avail abl e and not avail abl e.

There was a, the Zoning Conm ssioner had
to |leave early. The Corporation Counsel had to |eave
early. And so we went out of order as an
accommodat i on.

But I'd very much like to ask, on our
behal f, that we go back to Appellant first, every
Appel I ant, and nmake sure that you know what their case
is and they've had their chance.

Frankl y, t he exhibits t hat t hey
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distributed on April 8th, are not in your file.
Instead they filed a conposite exhibit 40, which is in
your file. And let's do this in a regular way.

MR GREEN: Your Honor, if | may heard.
M. Chairman, excuse ne, please. Matthew J. Geen,
Jr., for the record. |If |I mght be heard.

I'"d like to add that as the Appellee, it
woul d appear that if we are forced to put on our case
first, that we in effect are appealing agai nst our own
deci sion, which really nakes no sense, |ogically.

Now | would remnd the court of that
ancient legal mantra that he who is searched nust
prove. And that's what an Appellant should do. And
that's not what's going on in this instance.

W understand, of course, because of the
circunstances that occurred the last tinme why they
were taken out of order. Vell we certainly would
request that the order of Appellant putting on their
case and the Appellee responding, that that order be
fol | owed.

CHAI RPERSON  GRI FFI S: Dd we not start
with sonme of your case already?

MR, GREEN You started with sonme of ny
case, M. Chairman, because of the circunstances of

the last --
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CHAI RPERSON GRI FFI S: So you want to stop

and then screen, rework it all, start over, and then
conti nue on.

MR GREEN.  Absolutely right. Absolutely
right, sir.

CHAI RPERSON GRI FFI'S:  Ckay.

MR BARDI N: Vell, not to start over.
Then everything that's in the record --

MR GREEN: No.

MR BARDIN. -- is in the record, but just
to nake sure that --

CHAl RPERSON GRIFFI'S: | understand. Let's
nove on. Yes?

M5. DAMARI : First of all, 1 disagree.
This is Tamr Danari representing the Appellant. I
disagree with their characterization of why we took
t he order we took.

I will say this. And this is a function
particularly of they way this proceeding is played
out .

CHAI RPERSON GRIFFI'S: You want to go back
to the original order or do you want to maintain the
order we established?

M5. DAMARI : From what | understood, and |

know the record will reflect this, there was going to
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be, Ms. Perry was going to testify and then M. Geen

indicated that he was going to call a M. Tory Bello,

who | once had the opportunity to cross exan ne.

It is our contention, and with this I'I1l,

that since this is a de novo hearing,

bur den. You can't, | cannot be an

pur poses of,

it is not our

Appel l ant  for

strictly purposes of a burden, but then

this be a de novo hearing.

And the burden for ne,

di sprove, to prove ny own innocent. |

disagree wth their characterization

burden is in a de novo hearing.

t hat .

for us to

CHAI RPERSON GRI FFI'S:  Ckay.

in effect, to
have, | have, |

of what the

De novo neans exactly

V5. DAVARI : So what | would suggest is

proceed on the, on the

schedul e that

everyone agreed to. | nean if you look at the record,

no one said they'd have a problemw th that.

CHAl RPERSON (Rl FFI S: M.

your position and then we'll nove on.

your position is maintain the sane.

(202) 234-4433

M5. DAMARI: Correct.

MR BROWA: M . Chair man.

CHAlI RPERSON GRI FFI' S Yes.

Bardin, state

So that's, so

MR BROM: And 1'Il be brief. Patri ck
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Br own for t he I nt ervenor, Charl es E. Smth
Resi denti al . And we keep coming back to the -- and
we' re m xi ng appl es and oranges.

M. Damari tal ks about a de novo hearing.

That's fine. That's the scope of the hearing. But
we're in the context of a BZA Appeal. It's an appea
of an admnistrative decision nmade by the Departnent
of Consuner and Regul atory Affairs.

CHAl RPERSON GRI FFI'S:  Right.

MR BROM: There can be no doubt that in
that context, the zoning regulations, the zoning act,
make the Appellant, M. Damari's client.

It also, the regulations and the zoning
act inpose upon him the burden of proof. And so for,
we've opened this up to de novo, which neans we're
starting over on the facts.

CHAI RPERSON GRI FFI S: M. Brown, what do
you think that M. Damari has to prove?

MR. BROMN: Vel |, M. Danar i s
challenging the revocation of the Certificate of
Cccupancy.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BROM: He's challenging that. And he
has to prove or his burden of proof in the first

instance is to prove that, for whatever reason he
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chooses to claim that that revocation was inproper.

CHAl RPERSON GRI FFI' S:  Ckay.

MR BROMN That's, because that's,
otherwi se we're tal king about, | nean, ny clients, the
city and the ANC, we're not challenging DCRA s
decision. In fact, we think the decision is correct,
and that's why we're here supporting them

So, again, putting this in the proper
context, it's the burden and the nonkey is on M.
Damari's back

CHAl RPERSON GRI FFI'S:  kay.

MR BROM\: And the reason why in the
regul ations they lay out an order in appeals --

CHAl RPERSON GRI FFI'S:  Ri ght.

MR BROM: -- is to reflect that. That
the Appellant bears the burden, they go first, they
have to put on their case, and then the other parties
cone al ong.

Not so nmuch, they don't have their own
burden other than to challenge the Appellant's case.

CHAlI RPERSON GRI FFI S: Ckay. What's al so
in evidence in this case and nakes it a little bit
specific, which actually I don't have an under st andi ng
of why this is such a big concern.

But there's in evidence of the case that
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there is not a firm understanding of why the CFO was
revoked. There's facts, believe ne we understand
everything that's happening, but if there's a question
that's raised about why is it, is it so problematic to
have a presentation of the facts of why it was.

What was observed? W started to hear a
| ot about that. Wit that interpretation of what was
observed was done, and why it was revoked.

And then there is the case after. That's
one potential opinion, right? The reverse is sonmehow
M. Damari puts on his entire case stating that
clearly they're operating within the scope of the
regul ati ons, how could they have every been revoked.

So that's ny understandi ng.

MR GREEN: M. Chairman, 1'm sorry, |
yield to ny coll eague.

CHAlI RPERSON  GRI FFI S: My under st andi ng
nmust be wwong to get all that response.

MR BARDI N M. Chairman, ny basic
difficulty 1is that Kuri Brothers hasn't put on a case
on why they claimthey were working within --

CHAl RPERSON GRIFFI'S: W know that. W' ve
been waiting for that.

MR BARD N Nunber two, the issue here

unli ke the previous appeals by Kuri Brothers, which
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were under different statutes passed by the D C
Council and not by the act of Congress that nornally
governs appeals through this board, which was of
course created by act of Congress.

The other cases were appeals from ALJ's
decisions in which you were looking at the record
before the ALJ, and the last time around, frankly, the
j udgenent of three nenbers you excluded from
intervention, both the ANC, which |I'm representing,
and the Intervenor.

But this is an entirely different case.
The burden on Kuri Brothers is to convince this Board,
in admnistering the zoning regulations, that they are
entitled to a CFO under the zoning regul ati ons.

The question under the ruling you nade
earlier in this case, with the advice of Corporation
Counsel, is not, is not to judge the rationale of DCRA
in issuing or revoking, except as it sheds light to
you as a Zoning Comm ssion's court.

A very wunique and interesting agency,
court, this Board created by Congress. You have to
deci de. You have to decide whether this operation,
whi ch has been described to you by w tnesses from DCRA
and which Kuri Brothers are certainly free to describe

to you.
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And which our w tness has described to the
extent of their advertising whether this operation
qualifies for a CFO or not. And we're entitled to an
i ndependent judgenent by the Board.

CHAI RPERSON GRIFFI'S: | disagree. | don't
think that's what we're deciding at all. | think
we' re deciding whether the revocation of this CFO was
done properly or not.

Wiether there was an error in the
revocation. Now sone of the substance of that goes to
whether it's properly being operated. Look, we can
waste the rest of the afternoon, so let's be
definitive.

MR GREEN. M. Chairman, just let ne say
this. The Agency, Departnent of Consunmer and
Regul atory Affairs, took an action. It took it to its

Director. It took it through its --

CHAlI RPERSON GRI FFI S: I"m just trying to
establish the order. W're not going into the case
here.

MR GREEN: | understand. The only thing
I'm saying, Your Honor, is, | nmean, M. Chairman, is

that the standard in an Appellant setting is clearly
erroneous use of discretion against the nanifest

wei ght of the testinony and evi dence presented.
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That is the burden of the Appellant. But

for the actions of the Agency, the Appellant woul d not
be filing an appeal .

CHAI RPERSON GRI FFI'S: | understand that.

MR GREEN. And that's what has to not be
forgotten. W are the Appellee, not the Appellant.

CHAI RPERSON GRIFFI'S:  Very well. dearly,
there's a ot of ways we can do this. Let nme turn it
over to ny Board and ask them what they would like to
do.

M5. MTTEN. M. Chairman.

CHAI RPERSON GRI FFI'S: Yes.

MR BROM: M. Chairman, can | just take
one second because what concerns ne is, and this is
t hroughout this case, is we've kind of been nmaking it
up as we go al ong.

And there were l|ogistical reasons why we
took it out of order. But | get real unconfortable
because |I'm used to living by the rules, and | think
the Board, the rules that serve the Board for, since
the regs were witten in 1958, and we don't have that,
there's nothing unusual about this case from what it
IS.

It's an appeal of a zoning decision, an

adm ni strative decision. And | think if we et
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ourselves get away from the regul ations, which spel

it out. One, who has the burden. And two, the order

of the case.

The reasons for both those being there

that were done by people in Congress --

CHAI RPERSON GRI FFI'S:  Ckay.

MR BROMW -- and | get c

oncer ned because

we make |ogistical changes to accommobdate w tnesses

and timng, but if we turn the hearing
basically by changing the order you

burden of proof.

upsi de down and

re changing the

CHAl RPERSON GRI FFI'S: | under st and

MR BROM: And you may not intend to. So

I'd like to, | think we're on safe

gr ound. | can

guarantee you we're on safe ground if we go back to

the regs and they tell us exactly what we need to do

and how we do and what order. So, that's all [I'm
goi ng to say.

CHAl RPERSON GRI FFI' S:  Ckay.

MR GREEN M. Chairman, | would also

direct your attention to the appeal --
CHAI RPERSON (Rl FFI S: I
don't need any nore argunent.
MR GREEN. Al right.

CHAlI RPERSON (Rl FFI S: The
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under st andi ng of everyone's position. Not to nention,
how we were chartered or established by the Congress.
Ms. Mtten.

M5. M TTEN M. Chairman. | agree that
we should return to the order after we conclude with
the cross examnation of M. Perry, for the reasons
t hat have been stat ed.

And, you know, M. Danmari has said a
nunber of things, by way of sort of introducing his
position, including that he doesn't know why the
Certificate of Cccupancy was revoked.

He doesn't know why we're here. And if he
wants to mnmeke the case that he was never properly
notified of the basis for the revocation, he can do
t hat .

And then all the governnment would have to
do is have us read one sentence in the June 27th,
2002, letter, and the case wuld be over.

So, instead, M. Danmari has a burden to
show why the basis for the revocation was incorrect
and then the governnent nust respond to the allegation
that that basis wasn't proper.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. MTTEN. So, if he has not, if Danari

has nothing to say on that point, then I think we can
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finish up in about five mnutes. So, but the order is
very inportant, otherwise we'll be here, perhaps
needl essly, for hours.

CHAl RPERSON GRIFFI'S:  Very well. Ohers?

MR ZAIDAI N Yes, | have a wvalid
question, and I'd like, if possible, to get Corp.
Counsel engaged in this for a second as our |[egal
advi sor.

W keep hearing all these, these questions

brought up based on the fact that this is a de novo

heari ng. It's ny understanding that the only tine
that this Board hears non-de novo hearings, if | can
use that phrase, is when it's a civil infraction, and

there's been an ALJ ruling below. Is that correct?

MR BUFFQ To ny know edge, that's right.

MR ZAIDAIN.  Yes, that's ny understandi ng
as well. And | think it's pretty clear, this is not a
civil i nfraction. This is an appeal from an
Adm ni strator's deci sion.

MR BUFFO.  Correct.

MR ZAlI DAl N: Just |ike everything else
that comes before this Board. So | personally don't
understand why we frankly waste the first hour of this
hearing trying to get the Appellant to understand that

he needs to nake a case.
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Because that is what everybody does that
cones before this Board with a non-civil infraction
case.

CHAl RPERSON GRI FFI'S:  Ckay. QO hers?

M5. MLLER I'd like to say, for the
benefit of the parties and for the record, that | just
joined the Board today and |'ve read part of the
record, but not the whole record in this case.

But it appears to ne that it's not a good
idea to deviate fromthe nornmal order of presentation,
and I'd be in favor of going back to the normal order.

However, it may be, there may be good
reason to finish up a segnment that's been started.

MR ETHERLY: Just to round out the
comments, M. Chair, I'min conplete agreenent wth ny
col |l eague, Ms. Mtten's, Ms. Mtten's position.

| definitely think, you know, as we
conclude this current conponent that we're on, let's
just get back to the order.

| nean we're getting near put up or shut
up tine. And the drum roll has been long and it's
been loud, and it's time for M. Damari to put on a
show. That's what |'mlooking for. Thank you.

CHAI RPERSON GRI FFI S: Ckay. I think it's

fairly clear in which direction the Board would |ike

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

252

to go, in which case we will do that.

W'll finish up with two, yeah --

M5. DAMARI : | would like to respond in
this sense. There was no indication given at the
prior hearing that this, the order was a provisional
order, the order that we were --

CHAI RPERSON (Rl FFI S: Vel |, based on the
fact that we changed it to begin with, it wuld be a
common understanding that we could probably change it

again. Wuldn't it?

M5. DAMARI: | --

CHAI RPERSON  GRI FFI S: But, go ahead.
Qui ckly.

M5. DAMARI :  Well, | think the record wll

reflect that the order, that the order was set the
| ast tinme. | think, | think the record will clearly
reflect who is, the anticipated testinony that was
gi ven.

Again, that M. Perry would finish and
then M. Bello would be exam ned. And | was quite
clear in indicating that | could establish a |lot of ny
poi nts through M. Bello.

CHAI RPERSON (Rl FFI S: Ckay, it was also
quite clear that M. Bello mght not be comng in

per son.
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VB, DAMARI : That is not what the record,

| assure you that is not what the record will reflect.
And it puts nme in a bad position.

Because, frankly, as far as | understand
it, and | researched this. For exanple, this Board
does not have Subpoena power, fromwhat | understand.

CHAl RPERSON GRI FFI'S:  That's correct.

M5. DAMARI: And soneone can correct ne if

"' m wrong. So if I want to bring M. Bello here, |

can't.

CHAI RPERSON GRI FFI'S:  That's correct.

M5, DAMVARI : And it seens like the
proceeding today is -- I'll stop on that. That, 1"l
stop on that point. But | think the record wll

reflect what it says and then | would like to reserve
all objections on those grounds. Thank you.

CHAI RPERSON GRIFFI'S:  Ms. Perry. Ch, just
to be definitive for the record, | think the Board
spoke in what they were intending. So we will go to
Ms. Perry, finishing up the cross examnation, and
then resume the normal order of appeals for this
Boar d.

MB. PERRY: Excuse ne, | thought you just
said you were going to take up David's notion first?

CHAl RPERSON R FFI S: Ch. Ch, that is
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true. GCkay. But get confortable, don't go anywhere.

M5. PERRY: | won't, | prom se.

CHAlI RPERSON GRI FFI S: Ckay. Al right.
First of all, we have a notion, a notion of ANC 3-F to
affirmthe order of the Appellants to cease and desi st
in request for stipulation and adm ssion.

First of all, M. Bardin, |ooking over the
nmotion fromthe ANC, |I'm not sure what we can do with
this at this point.

First of all, a cease and desi st operation
is beyond our jurisdiction. There is steps to be
taken if that is the direction one wanted to have
acconpl i shed.

But this Board is not the one to bring
that up to. And in terns of the other pieces to it
and sonme of the nenoranduns report of affirmation, |
nean really aren't you asking us to decide the case
before we go through the entire hearing?

That's ny comment. Let ne hear from other
menber s of t he Board i f t hey have ot her
under st andi ngs.

MR BARDIN: Could I respond quickly?

CHAI RPERSON (Rl FFI S: No, I'm going to
listen to ny Board first, M. Bardin, and then we'l

get you to respond to everybody at once. Any ot her
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coments fromthe Board?

MR ETHERLY: M. Chair, | think | agree
with your assessnent as it relates to the nmeat of the
not i on. I mean, | think perhaps the part that's
actionable by this Board is essentially distilling the
notion into, into the request of an affirmation of the
ZA's, of the revocation.

I think the cease and desi st conponent, |
think you adequately stated that that's probably well
out side of our purview The stipulation and adm ssion
conponent, | would hazard a guess that you probably
woul dn't get that from Counsel for the Appellant.

And that probably would |eave us sinply
with the request to affirmthe decision. Essentially,
al nost a Sunmmary Judgenent Mbtion, in essence.

CHAl RPERSON GRIFFI'S:  Qhers? M. Bardin.

MR BARD N: M. Chairman, the notion to

affirm is what we call a dispositive notion. It
di sposes of a case. It does express a suggestion as
to how we'd I|ike to see vyour final deci si on

articul at ed.

I would not expect this Board to rule on
that notion before it had given our opponent, the
Appel lant, a reasonabl e opportunity to respond. So |

did not expect that he would rule on the notion.
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Two, on the order to cease and desist, |
respectfully disagree with the comment of the Chair,
and | hope it wasn't a ruling of the Chair, and | hope
you wi Il get guidance from Corporation Counsel on the
guestion before you reach that ruling.

The statute whi ch Congr ess passed
expressly, and we quote the statute here, and we |ay
out in Appendix A gives you, this Board, the
authority, the authority to exercise all of the powers

of the officer who's decision is being appeal ed.

So | hope you will look into it. But
again, | don't expect you to rule on that today. | f
you do rule on that today, | respectfully reserve the

right to seek sue sponte review by the Zoning
Conmi ssi on.

And if need be to, although ANC s may not
appeal, there are ways which ANC s Conm ssioners can
go to court. Three, and finally, on the proposed
stipulation of omssion, | just suggest to you that
when you get to the regular order and Kuri Brothers is
there, you invite themto sinplify this case for you
by admtting, for purposes of this case, that they
are, quote, running, quote/unquote, repair garage.

And then go on to see what other issues

t hey have. Thank you.
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CHAI RPERSON GRI FFI S: So this was nore of

a hel pful understanding notion for this Board. M.
Buf fo, do you have an opinion on that? On this point
of the Congressional jurisdiction that we can, in
fact, assune the powers of the bodies that are before
us?

MR BUFFO Vell, | know that vyou' ve
always held that you do not have enforcenent
aut hority. I think that's consistent wth ny
i nterpretation.

But, right now, | guess, since you' re not
going to reach the issue, or are you? Do you want to
reach the issue now? | nean, we can always reach the
issue later in an order.

CHAl RPERSON  GRI FFI S: That's true.
| ndeed. W'l keep it under advisenent. Very well.
I n which case we can resune the order.

MR ETHERLY: M. Chair, |'m confortable
nmoving forward, it's just, it's just, having these
anvils, so to speak, kind of hanging in the air that
at sone point my drop. I'"'m also inclined to say
let's just deal with it, nmake the determnation that
we agree or disagree with the ANC s position regarding
our enforcenent, our enforcenent authority in terns of

assumng the powers of the office that we're, who's
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decision we're appealing from and just deal with the
or der.

But, I nean if it's, and just deal wth
the notion. But if it's, if it's the confort |eve
of , you know, ny colleagues just to kind of hold this
in abeyance, if you will, | nean it just strikes ne
that there's never going to be a good tine to dea
with it.

W ought to just deal with it now and --

CHAlI RPERSON GRI FFI S: Wiy don't we just
give it to the attorneys and they wite up sonething
and we'll review it. Which we can do on our own in
Executive Session, rather than doing it in a public
hearing and we can use this tinme for the appeal.

MR ETHERLY: Because, and just one fina
piece on this. From historic, you know, our
proceeding in this nmanner has gotten very conplicated
and probably overly conpl ex.

And | would just as soon, you know, | ook
at today as an opportunity to bring sone clarity back
to this proceeding, restore sone order if you wll.
And, once again, get to the nmeat of the matter.

This issue, the question before the Board,
the question before the ZA there's no nystery here.

It's very clear what we're trying to get to the bottom
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of here.

And we' ve had a | ot of al nost
Machi avel lian things going on to avoid getting to that
i mportant question. That's where | stand, M.
Chai r man.

MS. MTTEN. M. Chairnman, in the interest
of pursuing what M. Etherly said, which is to get to
the nmeat of it, | think I'm not prepared to take
action on these notions.

I"d like M. Buffo to review, particularly
what M. Bardin has suggested by way of our
jurisdiction. Because if we have nore jurisdiction
than we thought, that's all good.

So I would rather just get back to the
substance of the appeal and take these up at another
time.

CHAI RPERSON  GRI FFI S: Cay. Let's do
t hat . Were were we in the order of cross
exam nation? M. Perry, you didn't enter any cross

exam nation, is that correct?

V5. DAMARI : That is not -- she started
reading it.

CHAl RPERSON &Rl FFI S: Started reading
what ?

M5. DAMARI : She had prepared, oh, no,
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cross exam nation of Ms. Perry?
CHAl RPERSON GRI FFI'S:  Ri ght.

V5. DAMARI : She had not conpleted what

her --

CHAI RPERSON  (RI FFI S: -- no nor e
t esti nony?

M5. PERRY: Wen we last left off, I read
portions of ny testinony and | was under the

inpression that the nenbers of the commttee were
going to read ny testinony and the attachnents.
That's where | thought we had left off.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. PERRY: Because it was |ate at night.

CHAl RPERSON (Rl FFI S: Yes, |, it was ny
understandi ng that you weren't com ng back to continue
gi ving testinony. | can't imagine why we would have
stopped in the mddl e of your testinony.

M5. PERRY: No, ny inpression was that
everybody was just going to read it.

CHAlI RPERSON CRI FFI S: There it is. Then
let's establish the order. It would be Kuri Brothers,
DCRA, Intervenor, no, ANC, Intervenor, for the cross
exam nati on.

MR BARDI N W, of course, won't cross

exam ne our own witness. W mght redirect.
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CHAI RPERSON GRI FFI S: | ndeed.

MR BARDI N And, for the record, M.
Perry's testinony is in the file as Exhibit 334, in
its entirety, if you read only portions of it.

CHAl RPERSON GRIFFI'S: M. Danari .

M5. DAMARI : Firstly, 1'd like to say
alnost all of this is objectionable, but if we have to
go through the, I will go through the process of cross
examnation if this is going to be accepted by this
body.

Ms. Perry, M. Perry, do you have your
testinmony in front of you?

M5. PERRY: Yes, | do.

V5. DANARI : Directing your attention to
t he fourth paragraph.

M5. PERRY: Yes.

V5. DAMARI : Stating at the same tine in
1989, M. Yuen signed a lease with the owners of 4221
Connecti cut Avenue, to use the basenent?

M5. PERRY: Yes.

M5. DAMARI: And then you say, as | shal
|ater explain, the |ease agreenent that M. Yuen
signed provided that the area presently used for
parking shall be utilized for the sole purpose of

par ki ng vehi cl es?
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M5. PERRY: Yes.

M5. DAMARI: You have not attached a copy
of that |ease to your subm ssions, did you?

M5. PERRY: | attached it as Exhibit
Nunber 12.

M5. DAMARI: | don't have -- well, that's
not a lease, is it?

MS. PERRY: Well, it was a letter |ease.

VB, DAMARI : And that doesn't specify
what's said in the lease, does it? It just says, it's
just a letter, isn't it?

M5. PERRY: It says at the bottom agreed
and accepted by M. Yuen.

V5. DAMARI : But you don't know whether
that's M. Yuen's signature, do you?

M5. PERRY: This was a docunent that was
in the court papers and in the BZA fil es here.

M5. M TTEN Could you pull your papers,
don't block the mc wth your papers.

M5. PERRY: Ch, I'msorry.

M5. MTTEN.  Yeah, pull the mc closer to
you.

MS. PERRY: That |ease and that letter was
part of court docunents and they are also in the BZA

files from the bankruptcy hearing when Gubb and
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Ellis, when Geenstein, DeLorne and Luchs, the |aw
firm was appointed receiver for Gubb and Ellis in
t he bankruptcy hearing in 1989, they had the authority
to go through all of the leases. That's where | got
t hat docunent.

M5. DAMARI: But you said, but you say in
this paragraph, and you' re quoting a | ease.

MS. PERRY: Well, | |ooked at that --

VB, DAMARI : And you're not quoting a
| ease, are you?

M5. PERRY: M. Damari --

CHAI RPERSON GRIFFIS: M. Damari, just |et
her answer. W're just going to slow down a little
bit. A though this may ook like a court, this is not
a full blown court, so cross examnation is going to
be alittle bit nore rel axed on everybody's realm

And | will say this as a definitive
direction that we're going to be very civil and give
everyone appropriate tine to ask questions, answer
guesti ons.

Questions come at it very directly.
Answers  should be answered very directly and
succinctly. Wth that, let's continue.

M5. PERRY: Perhaps | wused the wong

words. Perhaps | should have used the word agreenent.
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But this was part of the court papers and the review
of the leases that were fromthe receiver that are in
the BZA file.

CHAlI RPERSON GRI FFI S: Ckay, so it's your
understanding it's an agreenent, not necessarily a
full bl own | ease?

MS. PERRY: That's correct.

CHAI RPERSON GRI FFI'S:  Next questi on.

M5. DAMARI: Did you play any role in the
participation of the Exhibit 127?

M5. PERRY: No, | did not.

M5. DAMARI: And do you know anything --

M5. PERRY: VWll, | shouldn't' say that.
ANC 3-F did try and intervene in that case.

M5. DAMARI : No, I'm |[|I'm saying with
respect to Exhibit 12, did you pay, did you play any
role in the participation of that, preparation of that
docunent ?

M5. PERRY: No, | did not.

V5. DAMVARI : Ckay. Now, and you don't
know, apart from what you say you ve read and from
court papers, you do not know anything el se regarding
the circunstances surrounding the preparation of this
docunent ?

M5. PERRY: No.
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V5. DAMARI : | wll also just direct the

Board's attention that | have objected to the
adm ssability of this docunent for reasons of,
principally, authentication.

CHAI RPERSON GRI FFI'S: Yes.

M5. DAMARI : Coi ng on. Turni ng your
attention to the fifth paragraph of your subm ssion.
I"'m sorry, turning your attention to the fifth
par agr aph of your subm ssion.

M5. PERRY: Yes.

M5. DAMARI: Stating ANC 3-F first becane
involved in this case. And you discuss horns, car
alarns, the use of the basenent. You're talking about
various conpl ai nts.

M5. PERRY: Yes.

V5. DAMARI : You haven't attached any of
t hese conpl aints to your subm ssion, have you?

M5. PERRY: | have brought mnutes of ANC
neetings, and I would be very happy to provide themto
the Board. | have a file this thick.

V5. DAMARI : Vel |, you haven't provided,
you haven't those mnutes to Counsel .

M5. PERRY: | would be very happy to, you
know, make sone of the docunents available to the

Counsel, if he wi shes to.
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M5. DAMARI: Let nme ask you this. Can you

M5. PERRY: O nmake our files open to
Counsel .

CHAI RPERSON GRI FFI S: Ckay, you haven't
put it in there as yet.

V5. DAMARI : Are you able to specify, by
date, for exanple, when any of these conplaints
occurred?

M5. PERRY: If I go back to ny files |
can, yes.

V5. DANVARI : But sitting here right now,
as you testify --

CHAl RPERSON  (RI FFI S: Ri ght, whi ch
woul dn't be val uable anyway. Go to the next question.

You want her to pick a date of a conplaint and then
you're going to cross examne the validity of the
conpl ai nt..

M5. DAMARI: This is what she submtted.

CHAl RPERSON GRI FFI S: V¢ understand what
you' re sayi ng.

M5. DAMARI: Frankly, frankly --

CHAI RPERSON GRIFFIS:  It's not in evidence
yet.

M5. DAMARI:  Ckay.
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CHAI RPERSON Rl FFI S: If we want to get
that into evidence your point is nade on it. Let's
nove on.

V5. DAMVARI :

MR, BARDI N: | thought it was an exhibit

in the case already and that --

CHAl RPERSON GRI FFI'S:  Your m nutes of your
of your conplaints? She just answered --

MR BARDIN. Onh, oh, I"'msorry, | beg your
pardon, Your Honor, M. Chairman.

V5. DAMVARI : Ckay, turning your attention
to the second page of your subm ssion.

M5. PERRY: Yes.

MS. DAMARI: First, second, third, fourth,
fifth paragraph, the fourth full paragraph, refer to
Tab 3. Do you have that?

MS. PERRY: Yes, | do.

V5. DAMARI : Ckay. And you state, you
state at the |last sentence of this paragraph that, you
refer to BZA order issued ostensibly in 1940. And you
state, and | quote, the BZA order is conditioned on
all repairs being nmade to new cars only.

M5. PERRY: That's correct.

M5. DAMARI: Can you tell me where that's

stated in the order? I'mlooking at Tab 3.
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M5. PERRY: This is a docunment that | got

from the BZA's card file in the other office from
Kathy Wi ght hel ped nme research it fromyour staff.

It says there, this is the card on file in
your offices, which | xeroxed. And it says on it,
condition all repairs to be incidental to new cars
only.

And then if you go into the transcript,
this is part of the transcript that I was able to find
down in basenment of the building. And it says in
here, when M. Flood is talking he says, ny principle
income is fromthe sale of new and used cars.

It seens you have to service new cars and
that is all | aminterested in, in the present appeal.
And then it goes on. But this card is fromthe BZA
case from 1940, that is in the BZA's card file, right
out in the other office.

V5. DAMARI : So you're saying that this,
this first page of Exhibit 3, which is a handwitten,
conpri sed of handwitten notations, that cane fromthe
BZA's of fices?

MS. PERRY: Yes, it does.

M5. DAVARI: Do you know the circunstances
surrounding its preparation at all?

M5. PERRY: | was not here in 1940.
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M5. DAMARI: Ckay. So you're response is

you don't?

CHAI RPERSON GRI FFI'S:  That woul d be pretty
clear to ne.

VB, DAMARI : Ckay. Now, this public
hearing of COctober 9th, 1940, does contain an oral
order of the Board, does it not? Starting on Page 29?

M5. PERRY: Yes.

M5. DAMARI: And that oral order, nowhere
in this oral order does it say that a variance is
condi tioned upon the condition that all repairs be
incidental to new cars only. There's nothing in the
actual transcript reflecting that order of the Board,
is there?

M5. PERRY: If you look at Page 30. This
order shall be subject to the condition that al
repairing shall be incidental to the sale of new cars
only.

M5. DAMARI: Ckay, ny correction. | stand

correct ed. Now turning your attention to the seventh

par agr aph.

M5. PERRY: On the sanme Page 27

M5. DAMARI:  Yes.

M5. PERRY: There is no seventh paragraph
on Page 2.
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M5. DAMARI: Page 2.

M5. PERRY: Are you talking about the
par agr aph that says, in all cases?

M5. DAMARI: Sevent h paragraph, yes.

M5. PERRY: Yes.

M5. DAMARI: Sixth full paragraph

M5. PERRY: Yes.

V5. DAMARI : You state in that paragraph
that in each case car repairs were incidental and
subordinate to the prinmary business of selling cars.

MS. PERRY: That's correct.

V5. DAVARI : What is the basis for that
statenent on your part?

M5. PERRY: I, if you look at the chart
that | prepared, which I believe is Tab 2. And | did
sone research down at the D.C. Archives in pulling al
of these orders.

And if you'd like to see them | have the
C of Os for them In each case there was a car
deal er shi p. They rented all the floors of the
building and repairs were incidental to the sale of
cars --

CHAI RPERSON (R FFI S: So it was based on
the --

M5. PERRY: -- and subordi nat e.
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CHAI RPERSON (Rl FFI S: -- square footage

use of the building.

M5. PERRY: What?

CHAlI RPERSON GRI FFI S: Based on the square
footage use of the building is what you nmade your
assunption it was subordinate to the main function?

M5. PERRY: |In each case, yes.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. PERRY: And | think Flood in the
1940's even said that, that they just repair a few
cars that they sell.

CHAI RPERSON (Rl FFI S: Ri ght. Primary
i ncome based on sal e, new and used.

V5. DAMARI : But there's nothing, let ne
ask you this. | understand what you're saying wth
respect to Fl ood. But in, but with respect to, there
were a nunber of others tenants at that prem ses
bet ween Fl ood and M. Yuen, correct?

VB. PERRY: They  were al so car
deal er shi ps.

M5. DAMARI: (Ckay. But you cannot --

M5. PERRY: And they had the whole
bui I di ng.

M5. DAMARI : Ckay. W, | don't think
there's any, | don't think that there's any dispute
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that they were car deal erships.

M5. PERRY: A car dealership is allowed in
a G 3 zone.

M5. DAMVARI : [''m disputing that either.
But, when you say in each case car repairs were
i ncidental and subordinate to the primary business of
selling cars. Are you basing that sinply upon the
fact that these were car deal erships?

M5. PERRY: [|'mnot sure | understand your
guestion. It was only, aml| basing it on that?

M5. DAMARI:  Yes.

M5. PERRY: If you go to, let ne just see
if I have it here, if | can find it quickly. The C of
O Applications. You know, having lived in the
nei ghborhood for 30 years also, | was very famliar
wi th these deal ershi ps, so.

M5. M TTEN Could | just help expedite
this, perhaps?

M5. PERRY: Sure.

M5. M TTEN On your chart at Tab 2, you
have a colum that says C of O and is it that you
copied what was indicated as the wuse from the
Certificate of Cccupancy --

MB. PERRY: Yes, | did.

M5. MTTEN:. -- into this chart?
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MB. PERRY: Yes, | did.

M5. M TTEN: Ckay, so when it was Flood
Pontiac, we're clear about what they were doing. Wen
it nmoves to Datsun, it says autonobile sales and
servi ce.

Wen it noves to N ssan, it says notor
vehicle dealer. So was that the basis for --

M5. PERRY: Yes, it was.

M5. MTTEN. -- your statenent?

M5. PERRY: Yes, it was.

M5. MTTEN  Ckay.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons,
M. Damari ?

V5. DAMARI : I"mtrying to wap up here,
trying to streamine this. No further questions.

CHAI RPERSON GRI FFI S: Thank you. Let nme

see.
MR GREEN | don't have any questions,
Your Honor.
CHAI RPERSON &R FFI S: Very wel | .
Redi recti on.
MR BARDIN: No redirect, M. Chairman.
CHAI RPERSON GRI FFI S: Ckay. Thank you
very nmuch, M. Perry. Now does that conplete the

ANC s case presentation then?
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M5. PERRY: For now, yes.

CHAI RPERSON GRIFFIS:  Ch, that's not what
answer I'mlooking for. |It's yes or no.

(Laughter.)

CHAI RPERSON (Rl FFI S: This is your tine.
If you haven't presented your entire case, then we
need to continue and finish your case and then we'll
get back to the order.

But I'm not going to cone back for a
coupl e of m nutes here and there.

MS. PERRY: I think what | would Iike,
okay, go ahead, Davi d.

MR BARDIN. Just one point, | should have
done it by redirect. Counsel for Kuri Brothers raised
a question, which as covered on the authenticity or
basis for Exhibit 12, with 22 or Conm ssioner Perry's
t esti nony.

She said she found it in a court case and
in the files of this Board. But |I'd just like her to
put into the record, to ask her do you have a docket
nunber of the BZA file where you found that docunent?
"' mtal ki ng about Exhibit 12 to your testinony.

M5. PERRY: Yes, | do. The |ast case,
where we weren't allowed to have any --

MR BARDIN. Well, that's okay.
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MB. PERRY: I did receive it from G ubb

and Ellis. Not, Gubb and Ellis, Geenstein, DelLorne
and Luchs. It's in Case Nunber, wait a mnute, | can
find it.

MR BARDI N: Could you just read the
appeal nunber into the record?

M5. PERRY: It was Appeal Nunmber 000001.
Yes.

MR BARDIN. Wiy don't you read what's in
parens after that, too, just for identification.

CHAI RPERSON GRI FFI'S:  You can just submt
in, attach it in.

MR BARDI N M. Chair, actually the
I ntervenor has submtted his pre-hearing statenent.

M5. PERRY: And it's in there.

VR, BARDI N It's in Tab D to that pre-
heari ng statenent.

CHAlI RPERSON (RI FFI S: Vell, there it is,

it's in the record. Excel | ent . Ckay. Anyt hi ng
further?

M5. DAMARI: | just have a couple and this
is ny fault, | acknowl edge it, a couple of further
guesti ons.

CHAl RPERSON GRIFFI'S: O M. Perry?

M5. DAMARI: O Ms. Perry.
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CHAI RPERSON (Rl FFI S: I nteresting. Let's

make them fast.

M5. DAVARI : In this one, M. Perry, |
understand you mght not be able to answer this one,
the first one. Are you aware whether in 1940, at the
time --

CHAI RPERSON (RIFFIS: Ch, that's starting
off all wong, isn't it?

(Laughter.)

M5. DAMARI : Yeah, well, well to the
extent that this decision is being proffered as
relevant legally today, | think I'"'m entitled to ask
t hi s questi on.

CHAI RPERSON GRI FFI S: Vell, that doesn't
mean she has to authentic what was happening in 1940.

V5. DAMVARI : No, no, no, that's not what
I"masking. |'mjust asking, my question is sinple.

CHAIl RPERSON GRIFFI'S: Al right, let's get
toit.

VMB. DAMARI : Do you know whether the
zoning regulations pertaining to repair garages were
the sane in 1940 as they are today?

M5. PERRY: As | understand it, in 1940,
when Fl ood was in that neighborhood originally, it was

totally undevel oped land. [|'m not even sure we really
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had the sane kind of zoning regs that we have today.

It was totally undevel oped. Van Ness
Conpl ex was not there. Fl ood even paid to put the
side -- he got a building permt, and |I have it here,

to put the sidewal k in on Connecticut Avenue.

M5. DAMARI:  Ckay.

M5. PERRY: It was totally undevel oped
| and.

VB,  DAMARI : Ckay. And one further
guestion. You do not have any evidence, you have not
proffered any evidence from 1940, wuntil M. Yuen's
residency of the premses, whereby any, any body,
governmental or otherwise, limted the repairs that
could be perforned at 4221 Connecticut Avenue?

In other words, if you look at, if you
| ook at Tab Nunmber 3, the public hearing, Page 30,
indicates that this order shall be subject to the
condition that all repairing shall be incidental to
the sale of new cars only.

M5. PERRY: That's correct.

M5, DAMVARI : Are you, are you aware of
anything in Tab 3, in that transcript of that public
hearing, limting the types of repair functions that
could be done? Except to the extent that it's

condi tioned upon the sale of new cars?
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MB. PERRY: No, |'m not.

M5. DAMARI : Ckay, are you aware of
anyt hi ng between 1940, and 1989 -- |'|ll submt for the
record that that's when M. Yuen becane affiliated
with the premses. Are you famliar with any decision
l[imting, otherwise limting the repairs that could be
done at 4221 Connecticut Avenue?

IVB. PERRY: I'"'m not aware of any
conplaints that were nade. | know there was sone
public safe conplaints nmade that were rectified by the
ANC. And | have sone of those docunents.

I"'m not aware of any conplaints from the
nei ghbor hood regarding the other deal erships and their
use of the building.

M5. DAMARI: So by --

M5. PERRY: G her than, as | said, there
were public safe violations.

M5. DAMVARI : So by extension, you're
unaware of any, any decisions by the Zoning Board or
any simlar Board prescribing the types of repairs
that could be done on the premses during that tine
frame, between 1940 and 19897

MB. PERRY: I would have to go back and
| ook at nore of the governnent's files.

MS. DAMVARI . Ckay, SO you're unaware,
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you're, in fact, unaware of what types of repairs were
goi ng on at 4221, between 1940 and 1989, aren't you?

M5. PERRY: I lived in the nei ghborhood.
I know they were repairing new cars that they were
selling and they were cleaning themup in the basenent
of the building. I'"m not sure | wunderstand what
you' re sayi ng.

M5. DAMVARI : But you're saying that,
you're saying you were aware of what was going on.
And ny question to you is we acknow edge that this
prem ses is |located, that the repair garage is |ocated
underground, isn't it?

M5. PERRY: Yes, it is.

V5. DAVARI : Cay. How woul d you know,
were you periodically visiting the prem ses between, |
don't know, you say you've been living there for 30
years, between 1972 --

M5. PERRY: I've been in and out of the
deal ership. And there were other people that | know
t hat used the various deal erships.

V5. DAMARI : Were you in and out of the
basenent --

MS. PERRY: | have been in the basenent,
if that's what you' re asking ne.

MS. DAVARI: Before 1989?
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any

VMB. PERRY: Yes, | was. And | was in the

basenment --

M5. DAMARI: How often were you there?

M5. PERRY: |'m going to say | was there
once.

M5. DAMARI: (kay, soO --

M5. PERRY: Maybe one and a half, two
times. | nean, | --

V5. DAMARI : Ckay. So based upon that,
that one tine, you're able to testify today that they
were only repairing new vehicl es?

M5. PERRY: |''m not saying that. " m
saying that to ny know edge the nei ghborhood did not
conplain of any other uses, but | would have to go

back and research the files.

M5. DAMARI: Ckay. No further questions.

CHAI RPERSON GRIFFI'S:  Any cross on the new

t esti nony, M. Br own? Can you cone up to a

m cr ophone.

MR BROM: Ms. Perry, M. Danmari asked

you if between 1940 and 1989, there were any other

restrictions on the use of the prem ses.
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Isn't it correct that after 1958, the
nodern zoning regul ations cane into effect?

MS. PERRY: That's correct.

MR BROMN: Whi ch t hen i nposed
restrictions at that |ocation on repair garages?

MS. PERRY: That's correct.

V5. DAMARI : |"m going to object for the
record. She hasn't been qualified as having any
know edge of the zoning regs.

M5. PERRY: | think the ANC --

CHAI RPERSON  CRI FFI S: She hasn't been
qualified as an expert witness in zoning regs, but she
can certainly, | mean the question was innocuous

enough whet her she was aware of 1958 are current --

V5. DAMARI : I'"m just objecting for the
record.

CHAI RPERSON GRI FFI'S: | under st and.

M5. PERRY: I think the ANC is very

famliar with the zoning regs.

CHAI RPERSON GRI FFI S: Ms. Perry, anybody
that conmes, well, | probably shouldn't say that.

MS. PERRY: Right.

CHAl RPERSON GRI FFI'S:  Okay. Very well. |
think the Board can take it for the answer that it is.

Vll, I wll say, first of all, anyone that can go
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through and pull all these orders and put it into a
matrix and do the type of research, | inagine would
know the fundanmental aspects of our regulations and
when t hey were adopt ed.

So, that being said, anything further?
O her questions? Redirect? Now, back to the original
guestion we were about to get an answer to, is that
the summation of the ANC s case?

MB. PERRY: Yes, it is, pending, and I
want to say this. M. Damari, 1in his appea
originally to you --

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. PERRY: -- did talk about |atches and
est oppel and etcetera.

CHAI RPERSON GRI FFI'S: Yes.

M5. PERRY: That's why | went to the great
length | did --

CHAI RPERSON GRI FFI'S: | ndeed.

M5. PERRY: -- to pull together all these
docunents for you. So I'mnot --

CHAlI RPERSON  GRI FFI S: Ckay. If | can
anticipate what you're going to say, you're not sure
what the case will actually be. And as you m ght have
already followed, you would have restructured your

case for that.
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MB. PERRY: That's correct.

CHAlI RPERSON GRI FFI S: | can, | think we
can reserve the possibility, and we wll nake this
very judicial for everybody and we'll probably give,

I"'mlooking at, as we had set up even tines for case
presentations.

At this point | would just suggest that we
have five mnutes of further case presentation by the
parties or by the ANC, after the Appellant, if it is
SO required.

M5. PERRY: Ckay.

CHAI RPERSON GRI FFI'S: And, of course, you

can always possibly, well, we can visit whether
witten subm ssions are comng in. Ckay, that being
said, we are now going to M. Damari. Can you turn on

your m crophone?

M5. DAMARI : I'I'l have to ask for the
Board' s guidance on this, on one issue here. And that
is particularly the way |'ve seen testinony given in
this, in other matters here, not necessarily in this
case, and even in some degree in this case, it's been
given in the formof an oral argunent.

Which is what |'mtypically used to in an
appeal. This does not seemto be an ordinary type of

appeal. It seens to be what I'mhearing is that this
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is an appeal only, strictly with respect to the burden
upon re.

And that's the way | understand it. \Wat
|"m getting at is this. M. Bello apparently is not,
does not seem like he's comng, which is contrary to
ny under standi ng of what was goi ng to happen.

And | did research the issue, because |
was a little concerned about that, and | wanted to

Subpoena himand you all don't have Subpoena power.

I can nake ny argunent nyself. That ,
that, that can come in the form -- | don't know
whet her that's deenmed perm ssible. | can make the
argunent in ny proposed findings of fact and

concl usi ons of |aw

I don't think they are going to be a
surprise to anyone, they've been nade before. The
exhi bits have been submitted to you, on two occasi ons.

| understand that there may have been a
problem with ny submssion of April 22nd. Q her
parties have received those exhibits. There's no
di spute there.

CHAl RPERSON GRIFFI'S:  What is the exhibit?

V5. DAMARI : You just, you had issued an
order requesting that | serve wupon everyone al

exhibits | intended.
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CHAl RPERSON GRIFFIS: That's correct.

M5. DAMVARI : And | did so. There's no
dispute that the other parties have received those
exhi bi ts.

CHAI RPERSON (Rl FFI S: Ri ght. What were
the exhibits they received that you think we didn't?

V5. DAMARI : From what | understand, you
didn't receive any of the exhibits. |Is that correct,
Davi d?

MR BARDI N No, M. Chairman, you have
received and it's recorded as Exhibit Nunber 40, a
letter dated April 22nd, from M. Danmari, fromthe |aw
office of --

CHAI RPERSON (R FFI S: Right, which is the
C of Os and the applications.

MR BARDIN: Yes, all kinds of C of O s.

M5, DAMARI : And what |'m essentially
telling you is this. Those are matters of public
record, | don't think anyone thinks, | don't think
anyone - -

CHAI RPERSON Rl FFI S: Wiat's, | don't

understand. Do you think we didn't get this --
V5. DAMARI : No, no, apparently you have,
so | stand corrected.

CHAl RPERSON GRIFFI'S: So that one's cl ear.
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V5. DAMARI : So, | nean, these are all

matters of public record.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. DAMARI : | could make ny argunent
purely on the basis of those docunents and proposed
findings of fact and conclusions of |aw

CHAI RPERSON Rl FFI S: Ckay. So what do
you need our gui dance on?

M5. DAMARI: Just whether, | nean --

CHAlI RPERSON GRI FFI S: Whet her you shoul d
put on a case now as you can as an attorney, without a
W t ness, or --

M5. DAVARI : Vell, | don't think | would
have to. | nean, because these have been admtted
into evidence. There has been no response to them

CHAl RPERSON GRI FFI'S: | under st and.

M5. DAMARI : So, for all, it would be
equivalent to ne getting on, or soneone else putting
me on the stand --

CHAI RPERSON GRI FFI'S:  Correct.

M5. DAMARI : -- authenticating those
docunents and having them being admtted. That's all
that woul d need to be done to present ny --

MR ETHERLY: M. Chair, it sounds I|ike

it's a very, it sounds like it's a very sinple choice
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that M. Damari is offering us.

Either he provides us sone oral argunent
and opens hinself up for cross exam nation, which is
well within his purview, or he, it sounds as though
he's offering up the decision that he will just submt
a proposed findings of fact and concl usions of |aw and
then we just proceed |like that towards deci sion.

CHAl RPERSON GRI FFI'S: R ght.

V5. DAMARI : I would prefer the latter
nmet hod, frankly, because |'ve deened those exhibits to
be admtted because there has been no response to
them | think that's a safe assunption on ny part.

CHAI RPERSON GRIFFIS: Ms. Mtten

M5. M TTEN: | think that the purpose of
having a hearing is so that people would know what
your position is and then they could respond to it.

And I, it just mght be ne, but in terns
of what the appeal is, which is there, that the
revocation was inproper and then handing nme a bunch of
Certificate of Cccupancy appl i cations and the
Certificate of Qccupancy that was subsequently issued,
I"m just unable to nmake the junp in |ogic. | don't
see how these just automatically nake your case and
you say not hing further

So, perhaps, only for ny benefit, you
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should put on sonme argunment so that we could
understand the relationship between these docunents
and your case.

M. DAMARI:  Well, I, | would be happy to
do so. | disagree with the characterization that on
one hand it's the purpose of this hearing for ne to
el ucidate ny position with respect to other parties.

| could, I nmean in a court | could go in,
coul d have the docunents authenticated and then | run
the risk of that not being sufficient. But |I would be
nore than happy to --

M. MTTEN  Well, | nean, if you want to
run the risk, be ny guest. I"'mtelling you | don't
under st and your case.

M5. DAMARI: Well, that's, what |'m saying
is that can be nade clear. The docunents are already
in evidence. And what, the inferences 1'd like to
have drawn from those docunents legally can be nade in
proposed findings of facts and conclusions of law with
t he regs.

I don't think there would be anything,
anything gained by ne, in effect, testifying as a fact
witness to things that | don't frankly have factual
know edge about, except to the extent that |'m an

attorney involved in the case.
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CHAl RPERSON GRI FFI'S:  Ckay.

MR BARDIN. M. Chairman.

CHAl RPERSON GRI FFI'S:  Yes, M. Bardin.

MR BARDI N Exhibit 40 has two sets of
docunents. One set of docunents has to do wth

Certificates of Qccupancy and applications --

CHAI RPERSON GRI FFI S: I know, we've seen
t hem

MR BARDIN. -- for 4221 Connecticut. And
| have no problem with that. But there's a whole

bunch of other docunents --

CHAI RPERSON GRIFFI'S:  You're not objecting
to the subm ssion of the docunents, are you?

MR BARDI N: I"m certainly objecting to
the subm ssion of the docunents about New Hanpshire
Avenue, N W

CHAI RPERSON GRIFFIS:  Ckay, "Il tell you
what . Let me, can | keep one issue in front of the
Board at a tine.

MR BARDIN. Well, | think it will help --

CHAlI RPERSON GRI FFI S: VW're now givVving,
well, we're giving guidance here. So let's just get
over the guidance piece. W're going to figure out
whet her he's actually presenting a case or not.

And then we can have notions in view of
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the specifics of this at that tine.
MR BARDIN. |I'mtrying to help get to the
poi nt that Comm ssioner Mtten is raising and | don't

understand why information about Rhode I|sland Avenue,

N.W, or Pennsylvania Avenue, S.E., has got any
materiality to this case. Therefore, | nove to strike
it.

M5. DAMARI : The problem is, is that
they've had every opportunity. You've had three

attorneys with every opportunity --

CHAI RPERSON GRIFFI'S:  Well, 1'm not going
to question timng. There's nothing precluding them
fromobjecting to themright now.

M5. DAVARI: Sure, there is. Because they

were supposed to file responses on May 6th, which is

what | did.

CHAI RPERSON (RI FFI'S:  Response to --

M5. DAMARI: To exhibits. That's what you
all said.

CHAl RPERSON GRI FFI'S:  Ckay. M. Mller.

M5. MLLER | haven't seen the exhibits.
I'm just making these comments based on what |'m
heari ng. And it seens to nme that you had the

opportunity to cross examne their witness on their

exhibits to their testinony, so it seens to ne, and
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I'd like to hear from parties, that they should have
t he sane opportunity to chall enge your exhibits.

V5. DAVARI : They' Il have an opportunity
to challenge it in responding to ny proposed findings
of fact and conclusions of |aw

For ne to put nyself on the stand, as an
attorney, is very irregular. | nmean they've had an
opportunity to, they' ve had an opportunity to object
to these exhibits.

And | don't know, frankly, at this point,
why, why | seemto be the only one who renenbers the

orders that have been issued here.

There was an order issued on April 22nd,
requiring us to serve exhibits. | conplied with that
or der. There was an order issued on My 6th,

requiring all parties to submt whatever responses and
obj ections they had to any exhibits.

| conmplied with that order. There were no
ot her responses filed. Those exhibits are now deened
admtted. And it puts ne in a very difficult --

MR GREEN. M. Chairman --

V5. DAMARI : Let me just finish this one
poi nt . It puts nme in a very difficult position, vis-
a-vis ny client, to subject nyself, as ny client's

attorney, to cross exam nation.
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CHAI RPERSON GRI FFI'S:  Ri ght.

M5. DAMARI: To the extent that this case
has been highly irregular procedurally, this would
truly put it into the Kafka-esque realm which | don't
want to do.

I think since these exhibits can and
shoul d be deened admitted, any other argunent can be
made via the Norman Process.

MR GREEN. M. Chairnman

CHAI RPERSON GRI FFI S: -- high level of
anal ogy. M. Zaidain. Pl ease, ny Board nenber is
trying to speak.

MR GREEN. Ch, I'msorry, excuse ne.

CHAI RPERSON GRI FFI'S: Yes.

MR ZAIDAIN  We've got a lot of |awers
in this room

CHAI RPERSON GRI FFI'S: Yes.

MR ZAl DAl N We've given M. Damari the
opportunity to put on a case. He's obviously chosen,
I nmean because we always get in this argunent about
procedures and we were going to do this and the
record. W've given him the opportunity, he's
choosing the path, or it seens to nme he's choosing the
path to submt sonething in witings, findings of

f act.
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That's his decision, it's not ours. It's
your deci sion. If you want to go that route. So,

let's, let's --

CHAI RPERSON  CRI FFI S: Proceed in that
fashi on.

MR ZAIDAIN.  Absol utely.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR ZAIDAIN Let's proceed.

VB. DAMARI : Just based upon the
assunption that | think, just because, just so no one

is unclear here, that those exhibits have been deened
adm tted.

CHAI RPERSON @RI FFI S: They have been
admtted, you're right. They are in the record.

MR GREEN M. Chairman, | take issue
with the deeming to be admtted. It is not admtted
until the Chair and the Board says it's admtted.

Now, the last tinme we had a discussion on
this point, we objected to those because of relevance.
W know that this is an adm nistrative proceedi ng and
it has a tendency to allow nore than you do in the
real court setting.

CHAl RPERSON GRI FFI'S:  That's true.

MR GREEN W understand that. But |

would also point out that if it is of not probative
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value, if it is not nmaterial, and if it's not
rel evant.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR GREEN And | submt to you all --

CHAI RPERSON (Rl FFI S: But didn't we give
you the opportunity to respond to that?

MR GREEN. W nade that argunment the |ast
time we were here.

CHAl RPERSON GRI FFI'S: Ckay.

MR GREEN Ve did. And 1'Il rmake it
again. It's not relevant. It's not naterial.
CHAI RPERSON GRI FFI S: It's not relevant

because it's not the specific address.

MR GREEN It's not the specific address.
Al information relative to 4221 Connecticut Avenue,
NW, may fall wthin the realm and the scope of
adm ssion by this body.

CHAl RPERSON GRI FFI' S:  Ckay.

MR GREEN Anything other than that,
shoul d be stricken.

CHAlI RPERSON GRI FFI'S:  Very good poi nt.

M5. DAVARI: Well, let nme, let ne --

CHAl RPERSON GRIFFI'S:  Very good. Well let
nme respond to that. First of all, as you started out

saying, yes, in these proceedings and even in our

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

295

public hearings on cases this Board errs on the side
of accunmulating too nuch information, perhaps, one
m ght say.

But on that error side, | think also in
the balance of that, this Board is perfectly capable
of seeing things for what they are, and therefore
deciding, although as it's in the record, |ook, it
gets to be a realm of absurdity at this point because
we have these submtted.

VW did have the tine and all that, but
we've all |ooked at them So we can't renove them
from the permanent record. Maybe that goes nore to
the legal issues in the court and all that jazz, but I
think we can address it.

I think we are intelligent enough in our
understanding of this case to see relevance and non-
rel evance of issues.

MR GREEN: W accede to the Board's
deci si on then.

CHAI RPERSON  (RI FFI S: Any question on
that? Do people want to bring up, okay, thank you
very nuch.

MR BROM:. M. Chairnman.

CHAI RPERSON GRI FFI'S:  Yes, M. Brown.

MR BROM: This is related back to the
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earlier question about M. Damari's presentation.
He's free to put on whatever case or no case at all
that's his decision.

I would note that he has cone here with no
witnesses and offered the docunents, which is fine.
But what concerned ne is the point that he's inplied,
if not actually stated, that he's going to nmake his
case in the findings of fact and concl usions of |aw

Wll, that's fine, except for then 1've
been robbed ny chance to cross exam ne the case and
challenge it. And there's no sworn wtness. M.
Damari hasn't been sworn, | haven't been sworn.

I've never been sworn in a hearing here.
So | think we need to be very careful to let himto
basically go in the back door wi th naking his case at
a time when we |lose the opportunity to cross exam ne
bef ore the Board.

W don't have a witness, | nean sonebody
who you can verify or --

CHAl RPERSON &R FFI S: W don't have one

NOow.
MR BROM: Vell, that's, yeah, and |

think M. Etherly said it right. It was M. Damari's

time to put up or shut up, | think it was you said.

MR GREEN It was M. Etherly, vyes, it
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was.

MR BROM: And to basically, we've given
you the opportunity and you haven't taken it, oh, but
by the way, |1'd like to put sonmething in later not
subject to the scrutiny of the hearing process, the
Cross exam nati on.

I think that's a back door attenpt to
have, you know, alnobst an ex parte hearing or ex parte
conversation with the Board. And |'m not saying
that's putting --

M5. M TTEN Can | just respond to that?
Because | don't want to have a lengthy discussion
about that. W're very clear about the findings of
fact and conclusions of |aw are based on the record.

And if there are things that M. Damari
attenpts to shoe horn in there that are not in the
record, that are representations, you know, that nmny
client was told or M. Bello said, or whatever, we
ignore it.

And we will ignore it. So, this is, if
this is M. Damari's best shot, then | say, God bless
you and let's hear the rest of it.

CHAI RPERSON GRIFFIS: R ght. And further
just in ternms of ignoring, |I mean clearly we couldn't

base a decision on that type of information. I mean
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it wouldn't hold in our own deliberation or in the
or der .

MR BROMN Wll, then perhaps 1've
achieved the result by just having this discussion and
we'll nove on.

CHAlI RPERSON GRI FFI S: Ri ght, good, okay.
That leads us to, M. Danmari, we'll 1look for vyour
subm ssi ons. And then we afford the opportunity, as
we go down the schedule here, the Appellee as the
opportunity to finalize the presentation of their
case.

M5. DAMARI: | would like to just bring up
one matter, since the issue was raised and | don't
want to forget. It seens that Ms. Perry's, all of
her exhibits were entered into evidence. |'m assum ng
that's the case, over ny objection. Because |
objected in ny responses to a nunber of those
exhi bits.

What |I'm saying is, assumng, for the sake
of argunent, that Exhibit 12 was admtted over ny
objection, | would I|ike to at Ileast have the
opportunity to proffer, and I'm not saying I wll, |
would Iike to have the option to proffer an Affidavit,
perhaps, from M. Yuen, on that single issue

represented in Exhibit 12, nothing else. Because |
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objected to this exhibit --

CHAl RPERSON GRIFFI'S:  Right, | understand.

M5. DAMARI: -- there's no way --
MR ZAl DAI N: | actually have a problem
with that. | nmean that testinony was admtted into

the record a while ago. Wy are we doi ng that now?

M5. DAVARI : Wien was it admtted?

MR ZAl DAl N: Wasn't it, are you talking
about Exhibit 12, and let ne nmake sure, nmaybe |'m
tal king about, Exhibit 12 in M. Perry's testinony
that was given at the last hearing. I's that what
you' re tal ki ng about ?

M5. DAVARI: Yeah, but the, but --

MR ZAIDAIN. Wy, wouldn't you have cone
with an Affidavit today, seeing as you were going to
cross exam ne her?

V5. DAMVARI : Because | didn't see them
until the last hearing, as everyone should recall. |
just got those exhibits at the |ast hearing.

MR ZAIDAIN R ght, and that was about a
nont h ago.

M5. DAMARI: Then | objected to themin ny
responses.

CHAlI RPERSON GRI FFI S: But he's asking why

you wouldn't bring the docunentation that would rebut
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Exhibit 12 today?

M5. DAVARI: Because it would be prenmature
at that point, because | objected to the adm ssability
of it. There's no way a docunent |like this would cone
into an ordinary court.

If the Board, the Board can do whatever it
wants. |I'mjust asking for the opportunity to submt
an affidavit on that single issue.

VMR BARD N | just want to inform the
Board, M. Chairman, that the people who signed that
docunent were not, as | understand the facts,
secondhand, were not operating at arns |ength.

Wen M. Yuen apparently agreed, and
accepted and agreed was a co-owner of the property
wi th whom he was dealing. So | don't know what, who's
affidavit it woul d be.

But if you admt an affidavit, it's a
possibility that that affidavit woul d be chal |l enged.

M5. DAMARI: And certainly I would afford
themthe opportunity to challenge it.

MR BARDI N: Just out of fairness to ny
opponent, | believe what doesn't seem to be in our
file is a recent, very short letter or notion or
something that we were served wth, in which he

objected to M. Perry's, certain aspects of M.
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Perry's testinony, including Exhibit 12, which is why

| said it had no foundation in authenticity.

That's why | wanted to establish that it
wasn't a governnent file and where she got it from
But, and it doesn't answer Menber Zaidain's point,
that he doesn't have an affidavit today.

But | just wanted you to know that for
sonme reason it doesn't seemto be in the file and you
may want to give it to you staff --

M5. DAMARI : | appreciate, M. Bardin,
actually he had informed ne of that earlier.
Apparently you don't have the responses to which |I'm
referring, which were filed. Everyone else has
recei ved them

CHAl RPERSON (Rl FFI S: Good, we'll nake
sure we get that, and you can |leave a copy before you
go and nake sure it's in the record. I have no
pr obl em

If you want to submt sonme rebutta
docunent to Exhibit 12, we can have that in. V¢ can
have it served and everyone el se can have a |ast crack
at it also. Al right, so, we're on our schedule
right? Does the CGovernnment have anything further to
present in the case?

MR GREEN: l'd like to find out, first of
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all, has the Appellant rested?

V5. DAMARI : |'ve rested, yes. | think
it's clear.

MR GREEN Al right. The Cover nnent
would nove to dismss this appeal. The Gover nnent

woul d nove to enforce the Administrator's decision to
revoke the Certificate of QCccupancy to 4221
Connecticut Avenue, N W

V5. DANARI : | would love to know the
authority for, for a sunmary affirmance. | don't know
of any, and | don't know whether that can be done.

CHAl RPERSON  CRI FFI S: Vel |, we can
certainly have Corporation Counsel weigh in on that
one. Board Menbers, | would present you, we've had
this in several cases where there has been a notion
fromthe floor for an instant di sm ssal.

I think what needs to be weighed in this
matter is first whether we believe that we have the
entire and sufficient information and facts on this
case to nmake that determ nation.

Wiether it would be in our own mnds
timely to do so and we can go fromthere. Corporation
Counsel, do you have anything further to add? |If they
do, they can.

M5. MTTEN. Could I just ask M. Geen --
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CHAl RPERSON GRIFFI'S:  Ms. Mtten.

M5. M TTEN -- just to nmake sure |I'm

clear on what he said. Did you say dismss or deny,

based on the record? | just want to be clear.

MR, GREEN.  Deny. |"msorry, deny. Just
deny his appeal. | nean, if you want ne to state why,
I will.

M5. MTTEN. | just want to be clear about

what your notion was.

MR GREEN. The words, | understand, deny.

M5. M TTEN: So then perhaps M. Geen
woul d want to expand on his notion.

CHAl RPERSON GRI FFI'S:  (kay. Go ahead, M.
G een.

MR GREEN It's our contention that in an
appeal one has to show that a m stake was nade, that
one enured to the detrinment of the Appellant. That
there was sonething that was clearly erroneous on the
part of the Adm nistrator or abuse of discretion.

That t he i nformation and evi dence
presented, or | should say that the decision went
against the manifest evidence presented at sone
hearing or forum whether it is in soneone's office or
bef ore an Admi ni strator.

| submt to you that the Appellant has
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failed to show any of the above. | submt to you the
Appel lant has not put on one whiff of evidence or
information that would clearly show that the Agency
acted irresponsibly and against his best interest and
also in violation of any laws in the D strict of
Col unbi a.

That has not been denonstrated. He failed
to state a claim upon which relief can be granted.
You have to get this thing out of here. You nust
dismss it, or deny his appeal.

CHAI RPERSON  CGRI FFI S: Under st ood. I
under st and.

M5. DAMARI: | think there's a prelimnary
issue that needs to be addressed, that's never been
briefed, and | think it's been brought up by many
parties, and so that's one issue. So I'Il flag ny
argunent to sonme degree as who has the burden

That has never been briefed. And | think
that's a crucial issue to this case. Because if |
don't have the burden, which is what | contend, then,
you know, this case is going to be |ooked upon
conpletely differently.

And |1"m sure, you know, |'m sure there's
going to be a counter-argunent that | don't have the

burden. But that is an issue. That is a purely |egal
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issue that will drive everything else in this case.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAl DAl N: So what are you saying, are
you saying that you now, that you're back to that
issue and you now cannot submt a witten argunent
l'ike we --

M5. DAMARI: O course | can.

MR ZAIDAIN. Ckay, well then --

VB, DAMARI : But I'm saying is that's
somet hing that needs to be --

MR ZAlI DAl N: Wll, but | think you' ve
gotten an indication from the Board on what the
Board's position is and | know you keep flaggi ng your
argunent, but | don't know why we need to keep going
over that, the burden issue.

M5. MTTEN. | think we need to keep going
over these things because M. Danmari does not accept
that he had a responsibility to put on a case. He

didn't doit, and now we're at the cross roads.

V5. DAMARI : Vell, | don't even think,
wel I --

M5. MTTEN. And there is not a doubt in
ny mnd, I'mnot a lawer, but | nmean this is comon
sense and this is just, | nean this is the basics of a
appeal, is the person who brings the appeal has the
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bur den.

V5. DAMARI : Except an appeal is usually
not, usually not a conplete -- | nean this is the
first appeal |'ve argued before --

M. MTTEN. | know, and we expl ai ned t hat
to you, when we started.

M5. DAMVARI : But | didn't, but | do not
accept, | nean and | have the right not to accept it.

MR ZAl DAI N That's fine, don't accept
it, why do we have to keep tal king about it?

M5. DAVARI: Because they have a notion to
di sm ss ny appeal .

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. DAMARI: And |I'd shut up and submt ny
argunent ot herw se. But they have a notion which |
don't know the legal authority for. Wether you can,
whet her an appeal can be sue sponte di sm ssed.

But barring that for a second, that's why
' m openi ng ny nout h.

MR ZAIDAIN M. Chair, if | could speak

to the Board nenbers here. |"'m not sure, | can see
M. Geen's point in making his notion. | really w sh
I could, | could nove to grant that notion. Woever,

| think we have gone a direction in the sense of

allowing these witten subm ssions, for better or for
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Wor se.

| think at this point we should wap up
this proceeding, allow them to do these witten
subm ssions, close the record beyond that, and set
this for decision making.

And to quote M. Geen, get it out of
here, in whatever way we deci de.

CHAlI RPERSON GRI FFI S: M. Bardin, do you

have comrents on the notion?

MR BARDI N: | said before, M. Chairnman,
that | assune the Board would give our opponent a
chance to answer in witing, one last tine. And |
still assune that.

CHAI RPERSON GRI FFI' S:  Ckay.

MR BARD N May | make one small point
t hough, because of sonething that was said, and it's
sonething that you are going to see in M. Danari's
paper .

Sone of the testinony we presented had to
do with a next door lot to the one at issue here. The
next door lot is where the office is maintained which
sells the services that are conducted underground.
Qur position, of course, is next door lot, which is
integrally part of the business, could be rel evant.

Wen we say Pennsylvania Avenue, S. E is
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irrelevant and immaterial, we nean sonething, another

pl ace, another time, it nmay be open, it may not exist.

Who knows what. | just want to nake sure that's
cl ear.

VB, DAMARI : | withdraw ny objection to
that letter. | withdraw ny objection to that letter.
You've got it on the record. It's not worth an
argunent .

MR BARDIN.  Ckay. I"m tal ki ng about the

testi nony, but okay.

V5. DAVARI : O the testinony. I know
what you're tal ki ng about.

M5. MTTEN. M. Chairman.

CHAI RPERSON GRI FFI'S: Yes.

M5. M TTEN | would like to take a five
m nute recess before we decide whether we will take up
this notion today.

CHAl RPERSON (RIFFIS: That's fine. Can I,
I"'m hear last from M. Brown, just to speak on the
notion and then we can take a few m nutes. Do you
have any comments to the notion, M. Brown?

MR BROMWN  Well --

CHAl RPERSON GRI FFI'S:  You don't have to.

MR BROM: -- 1 agree with M. Geen's

sentinment that, and it nmay be a timng question, but I
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think if you look at, again, and M. Damari, you'll
have to take this on faith, that you have the burden.

He's failed to submt anything here and so
I think the Board, whether you do it today, in a
summary manner or later in an order, | think judging
his case and what he's put forward, he hasn't nmet his
bur den.

And so | think it may only be a question

of tinme, but | think that the sentiment of M. Geen -

CHAl RPERSON &Rl FFI S: So, you don't
support whol eheartedly taking up the notion at this
point, but you do its intent.

MR BROM: I think it's, from ny
position, but | understand the Board' s concern --

CHAI RPERSON (Rl FFI S: Don't worry about

t hat .

MR BROM:. M position --

CHAl RPERSON  CGRI FFI S: Gve nme your
position.

MR BROMN. -- is that M. Danmari, in M.

Etherly's words, hasn't produced, both here, today,
bef ore and before that and before that.
CHAl RPERSON GRI FFI'S:  Ckay.

MR BROM So, you know, |ooking at
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everything you' ve got in front of you, wthout having
to draw any inferences fromit, because he's going to
tell you later, he hasn't net his burden and there's
no basis for not denying his case.

CHAl RPERSON GRIFFI'S:  (kay. Actually, I'm
going to have the floor here for a second. Let me run
t hr ough t hen.

W're going to take a couple of mnutes
recess and then we'll be back. If we were not to take
up the notion, but continue this, we have obviously
the witten subm ssions.

Does the Covernnment have tine allotnent
needed for a presentation of a case today? Do you
have anything el se you're going to tell us?

MR GREEN. The only thing I would say to

CHAI RPERSON GRI FFI S: Just yes or no and

how nmuch tine?

MR GREEN: No, |I'm not, |I'm not putting
on a case. The only thing I commend to you is, and
["Il do it in witing, is the matter of Howard

Uni versity versus Robi nson --
CHAI RPERSON  GRI FFI S: Ckay. I'm just
trying to assess for the rest of ny day. M. Brown,

are you going to present a case today?
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MR, BROMN: Very brief.

CHAI RPERSON GRI FFI'S:  Five m nutes?

MR BROMN:  Yes.

CHAl RPERSON GRI FFI'S:  Gkay. W'll be back

in five mnutes.

(Wher eupon, the foregoing matter
went off the record at 5:03 p.m
and went back on the record at
5:11 p.m)

CHAlI RPERSON GRI FFI S: Very well. Let's

continue with this and | think it's going to be fair

for M. Geen, | believe, you did have the notion or
wanted us to entertain the notion and | think the
Board wll take that under advisenent, but we'll

continue with the train of thought that we were on and
get submssions and set this for a decision naking
conceivably as we finalize this hearing today.

Whi ch neans it would bring us dowmn to M.
Brown. M. Brown, you indicated that you m ght need a
few mnutes, and you've had now a few mnutes to think
about that decision of taking a few mnutes. So, |
will ask you if you are, in fact, presenting a case
today or are we noving on?

MR BROM: | think we've covered nost of

the things, nobst inportantly the burden and the
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various rights.

| would say, and | think I can cover this
nost effectively in a post-hearing subm ssion, but we
have a property zoned a certain way.

W've heard testinony from the Zoning
I nspectors about what's actually going on at the
facility. It's not auto sales, it's not some |esser
use, it's a repair garage, which is specifically not
permtted at this site.

So | think you need to take a | ook at how
the property is zoned, what's permtted, what's not.
The testinony is there and it's very clear that it's a
repair garage.

They can call it whatever they want, it's
a repair garage. And also look to the C of Os where
if you look at the applications, the intent in issuing
them by the city was clearly not to issue a repair
garage, but to issue sonething |esser.

And you'll see a pattern of the C of Os
going from a lesser use to this auto service center
use, as a lateral use, not as an increasing use. So
basically they were changing the nanme of sonme |esser
use to this auto service center, not allowing an
increase to a repair garage.

And, in fact, if you look at the history
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of this case, and |I"m going back to '88, '89, nobody,
M. Damari, his clients, could ever be under the
inpression that a repair garage was permtted at this
| ocati on.

Havi ng been repeatedly cited for operating
a repair garage where one shouldn't have been. So |
think in the context, the city never issued a C of O
for a repair garage.

Wat M. Damari's clients did at the site
was, in fact, a repair garage, which is not permtted
and the city was, quite frankly, taking the Board's
advice from the last tine we were here and noved to
revoke the Certificate of GCccupancy as being not in
keeping with the actual use.

Sol think it all fits together nicely and
in fact conforns to the Board's fairly clear guidance
the last time we were here on the civil infractions
case.

That if the city believed that the
operation was not in keeping with what was permtted,
then we ought to revoke the C of O not issue another
civil infraction. And that's exactly what they did.
And, in fact, M. Danari's clients never bothered to
respond to that in a tinely manner.

So, | think it all Jlays out fairly
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qui ckl y. The Board is very famliar with [aches and

estoppel. M. Danmari has never actual

ly made those

argunments. HE s raised them but never nade them

But the Board and their legal staff wll

weigh the test out and basically in eac

h instance the

party claimng it has to have been acting in good

faith, and also have had sone reasonab
t hat what they were doing was correct.

Again, going back to the hi

| e expectation

story here of

M. Koon Yuen and then the Kuri Brothers, going back

to '88, '89, nobody reasonably could

expect that a

repair garage was permtted here, because every tine

it's ever cone up they've been told know.

And if that's how you're operating, as a

repair garage, it's not permtted.

reasonabl e expectation that they acted

So there's no

in good faith

or any kind of affirmative act from the city saying

t hat what you're doing is okay.

In fact, the contrary. Every tine it's

cone up and repeatedly, they've been t

old that what

you're doing is not right, it's not legal, and stop

doing it. And they haven't stopped doing it.

So | think laches and estoppel and fail,

even though M. Danmari hasn't really nade that

argunent, | suspect he may try later.
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I think you need to keep that in mnd that
nothing affirmative fromthe city has ever told these
folks that they could this for a repair garage, quite
the contrary. That's all | have to say. | think the

Board understands what they have before them

CHAlI RPERSON GRI FFI S: Very well. Thank
you.

MR BROM: And | hope | won't be cross
exam ned.

CHAI RPERSON  CGRIFFI S: No, don' t
anticipate you will be. It seens to ne --

MR BARD N M Chairman, may | just

concl ude with one point?

CHAl RPERSON GRI FFI'S:  Ch, oh.

MR BARDIN: Not testinony.

CHAI RPERSON  GRI FFI S: If you feel the
need.

MR BARDI N | ask the Board, we don't
often get the attention of the five nenbers of the
Boar d.

CHAlI RPERSON GRI FFI S: You often get the
attention?

MR BARDIN. \Well, we have a new nenber of
the Board, we have relatively new nenbers. V¢ have

Zoni ng Conm ssi oners who cone and go.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR BARDIN. W filed an nenorandum of | aw
with our nmotion. And our position is that this case
is controlled by the zoning regulations. And once you
find the facts of what's going on here, it's just a
guestion of interpreting the zoning regul ations.

VW have witten a menorandum of |aw which
argues and anal yzes the act of Congress. And on Page
4, Appendix 1, the Qpie Act of Congress. And | want
to call two provisions to your attention.

On Page 4 of our nenorandum of |[aw,
Appendi x 1, Subsection E, Congress wites the Board of
Adjustnent, that's you. The Board of Adjustnent shal
not have power to amend any regul ation

That neans any zoning regulation. You're
bound by these zoning regul ati ons.

CHAlI RPERSON GRI FFI S: Right. W're clear
on that, so far

MR BROM: And on E, |I'msorry.

CHAl RPERSON CRIFFI'S:  Point us to what we
need to know.

MR BROM: And on Paragraph G4, it says
in so many, again Congress, to that, it's last line
here, to that end, shall have, you, the Board, shall

have all the powers of the officer or body from whom
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t he appeal is taken

If the Board in the past has disregarded
that or been unaware of that |anguage by Congress,
this is the tinmne for the Board, with the help of
analysis by Corporation Counsel, to look at vyour
powers and assign and understand the powers that you
have which are vested in you

And we ask you to do that because we think
a great deal of mschief can be avoided in future
cases if this Board is fully cognizant of its powers
and then decides how to exercise them from case to
case.

| don't think this a question of striking
a balance, this is a question of interpreting zoning
regul ations correctly and then deciding how nuch of
the powers of this Board are going to be exercised.

You' ve seen weaknesses in the past in the
way the Executive Branch admnistered these zoning
regul ati ons. In this case, the last tinme it was
before the Board. | think three nenbers, maybe it was
nore, of the Board, reversed DCRA on an appeal from an
ALJ's decision on a civil infraction, saying DCRA
hadn't handled it right.

Your job is not really to run DCRA, as you

wel |l  know. Your job is to vindicate the zoning
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regulations of D.C. Ether they will be vindicated or
they won't be vindicated, that's the big issue in this
case. Thank you.

CHAI RPERSON (Rl FFI S: Very well. Let's
set the schedule on this. | would propose that we set
this for decision making on the first of July, our
first neeting in July.

And let's Dbacktrack from that for
subm ssions and timngs of submssions. It is July 1,
2003.

V5. DAMARI : | just want to raise one
thing that's related to schedul i ng.

CHAI RPERSON GRI FFI'S: Yes.

IVB. DAMAR! : I did not have the
opportunity to pose this to M. Geen. I'm in a
three-attorney office, and unfortunately one of the
three attorneys has recently resigned. So |'m doing
the work of two attorneys.

CHAl RPERSON GRI FFI' S:  Ckay.

V5. DAMARI : | just need a little bit of
i ndul gence. | know everyone wants to bring this to a
closure, but given the size of ny office, | would
ordinarily, I'm dealing with three notions to dismss
in cases that, in notions that have already been

filed.
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So this is already backlog work. So

that's all | ask the Board is a little bit of
i ndul gence on that.

CHAl RPERSON  QRI FFI S: July isn't an
i ndul gence?

M5. DAMARI: No, July is.

CHAl RPERSON GRI FFI' S:  Ckay.

V5. DAMARI : | nmean, but the date that |
was going to propose would be June 20th, if that's
okay.

CHAI RPERSON &R FFI S: For your
subm ssi ons?

M5. DAMARI:  Yes.

MR BROM: M. Chair, do you propose
si mul t aneous subm ssions by both parties and then an
opportunity for both to respond to the other?

MR ZAIDAIN. Well, M. Chair, that's what
I was going to ask. The record is closed except for
findings in fact. The argunments will be based on the
record that's created.

CHAlI RPERSON GRI FFI S: Right. There's no,
there's no responses to those subm ssions. The only
thing I would --

M5. DAMARI : Sonetimes you can allow

responses.
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CHAI RPERSON GRI FFI S: | know.

MR GREEN Please don't do that, M.
Chairman. Let's get on and get it over wth.

CHAI RPERSON (RI FFI S: Hey, that's exactly
what we're doing. It's the 20th. However, ny
hesitation only in terns of responses there was this
whol e issue of this affidavit that mght conme in that
woul d be served.

And in which case, and you' ve already
submtted --

M5. DAMVARI : | can file that a |lot
earlier. | mean, that particular, if need be, ['lI
file that earlier. That's fine. No problem

CHAI RPERSON  GRI FFI S: That' s right.
That's what | want to know. If you can get that in
early, get the responses and nove on.

So starting back to the first date that we
have then, it would be, actually, M. Bailey, is that
correct? O we can do it the week before on June
24th, is that correct? Wat the timng on that?

M5. BAI LEY: To be honest with you, M.
Chairman, |'ve kind of |ost track. |'ve been trying
to keep up with it, but --

CHAlI RPERSON GRI FFI S: kay, we'll decide

on July 1, and we'll have subm ssions for findings and
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conclusions, and it would be no sooner than June 20,
but we usually get that a week ahead of tine, is that
correct?

MS. BAI LEY: Yes, sir.

CHAI RPERSON (R FFI S: So we can set that
for June 24?

M5. BAILEY: Certainly.

CHAI RPERSON GRIFFI'S: ay. And then what
other records do we have for subm ssions, outside of
what | just nentioned, that one affidavit? | don't,
hol d on. I don't have anything else? Do you have
anyt hi ng el se?

I didn't take note of any other
subm ssions that we would have at this point. Yes.

MS. PERRY: M. Danari asked ne about the
ANC m nutes or when we had trouble. Do you want any
of those docunments or will you just take ny word?

CHAI RPERSON  GRI FFI S: No, | don't want
that full subm ssion of those m nutes.

MB. PERRY: Ckay.

CHAI RPERSON CRI FFI S: Unl ess ot her Board
menbers feel that, okay. | think the issue was
apparent on what was the cross examne and all that,
what was being said. Al right, so that's it.

In which case we'll have that, t he
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affidavit done. How soon can you get it in?

M5. DAMARI : The only reason why 1|'m
hesitating is | know, | know at |least M. Yuen is out
of the country now | know that for a fact. Cnh, boy.

CHAl RPERSON GRIFFIS: The third of June?

M5. DAMVARI : "1l have to figure out a
way. I'Il do it. I nmean, I'Il figure out a way. |If
it has to go overseas, it wll go overseas, no

problem W'Ill do it the 3rd of June.

MR BROM WIl there be a response
permtted?

CHAI RPERSON GRI FFI S: That's right.
That's why | want it in early and then we'll get
responses, you know, two weeks after that, and then
we' ve got findings after that.

MR GREEN. M. Chairnman.

CHAI RPERSON GRI FFI'S: Yes.

MR GREEN. If | mght get in on just one

mnor point. | do not believe that the Governnent can
cross examne any affidavit. And | would strenuously
obj ect .

CHAI RPERSON  GRI FFI S: Now there's, I

understand the objection, based on the ability to
Cross exani ne. But we have witten subm ssi ons and,

nmean you can't cross examne a letter either
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VR GREEN: No, but he had an opportunity

ot have the individual present to present his position
to be subject to cross exam nation and to respond.

And now we're going to let this man submt
an affidavit. M. Chairman, | submt that's wong.

M5. DAMARI : | would point out, for
starters, that that's not M., that's not M. Geen's
exhibit, so |I don't know what standing he has or what
his posture is in objecting to ny response to it.

CHAl RPERSON GRI FFI'S:  Wat's the substance
of the affidavit that you' re wanting to submt? What
you objected to is based on its authenticity. And so
ny understanding, and it was ny presunption that you
were going to get sone affidavit that stated that in
fact the signature on this is not who it should be.

M5. DAMARI: No, let nme be clear that that
won't be. | don't want to be disillusioning. Let ne
be cl ear.

CHAI RPERSON GRIFFI'S:  Then what is it that
we're getting an affidavit for?

V5. DAMARI : From what | wunderstand that
there was a, | objected on the basis that ordinarily a
letter like this would not be admssible because
there's no foundation for it.

And apparently because this is, it was |et
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inand I, and | wasn't going to tell M. Yuen to cone
from overseas --

CHAl RPERSON GRI FFI S: | understand that.
What's the affidavit going to be?

M5. DAMARI : From what | wunderstand, |
don't know all the circunstances surrounding it, but
it was a very, | just don't know, except to say,
without revealing any client, you know, privileged
conversations, that | had a conversation with M.
Col dschmtt, who is ny co-counsel, about this issue.

And he told ne that this, that it's not as
sinple as it seens. | don't know, | don't even know
if 1"'mgoing to proffer an affidavit.

MR GREEN M. Chairman, M. Chairman,
any affidavit, now let's be honest now. The Appell ant
is the one that brought this appeal, not the
gover nnent .

If he knew that his man was going to be in
China or Russia or wherever he 1is, he had an
obligation to put in here. Maybe we could have had a
video deposition or sonething, | don't know. But he
had that burden. He didn't neet his obligation and I
do not believe, in all fairness, even though the
government is capable of doing many things, the

governnment is certainly not below the standard of the
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I aw.

The governnent ought to be given the
opportunity that any other entity would have. And
that would be the right to cross exam ne. And to
otherwise, is wong, M. Chairmn. The gover nnent
strenuousl y objects.

CHAlI RPERSON GRI FFI S: W don't have to
rai se the volune to get your point across. Coments.

M5. MLLER | would agree with M. Geen.
That was ny concern originally, when you agreed to
let in the affidavit. It seens to ne that he was on
notice about that |letter before this hearing.

And if it was so inportant, he should have

had a witness here or an affidavit, at |east, here

t oday.

CHAl RPERSON GRI FFI'S:  kay. Qhers?

MR ZAl DAI N | made the point earlier,
so, | agree with M. Geen.

CHAI RPERSON GRIFFI'S:  So we won't keep the
record open for an affidavit to respond to Exhibit
Nunmber 12. Very well. Whi ch nmeans we don't have
anything further to respond to, in which case we've
got one date. June --

M5. BAILEY: Twenty-four, for the findings

of fact, M. Chairnan. And the record is closed. No
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addi ti onal subm ssions other than that.

CHAI RPERSON &Rl FFI S That's correct.
Very well. Everyone clear on the dates, subm ssions,
times? July 1 is the decision naking. Very well,

thank you all very nmuch. Wth that, oh, are we doing

m nut es t oday?

No, okay. Wth that, we're going to

concl ude the 13 May, 2003. | thank you all very nuch.

(202) 234-4433

(Wher eupon, the foregoing natter

was concl uded at 5:28 p.m)
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